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2 

AFTERNOON SESSION \**+**X 


3 

[2:00 p.m.) 


4 

[Jury embarks:) 


5 

MR. WILSON: I am only up here, your Honor, 


6 

because Mr. Seidman has asked for somethin? which I am 


7 

looking for. 


8 

THE COURT: All right. 


9 

MICHAEL WERNER, resumed. 


10 

CROSS-EXAMINATION [continued] 


11 

BY MR. SEIDMAN: 


12 

Q Mr. Werner, when we left at the close of the 


13 

morning session, you had indicated and testified that Mr. 


14 

Ezrine told you that Mr. Greenberg would represent the 


15 

underwriter for purposes of the Manor Nursing Centers 


16 

public issue; is that right? 


| 17 

A That is correct. 


18 

0 I can't hear you. 


19 

A Yes. 


20 

Q Also, you testified that you had implicit faith 


21 

and trust in anything that Mr. Ezrine said to you; is that 


22 

right? 


23 

A That is correct. 


24 

Q Was that implicit faith and trust as a result 


25 

of prior dealings and relationships between Mr. Ezrine 
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and yourself? 

A That is correct. 

0 You testified that Mr. Ezrine was not merely your 
attorney but also was e customer of Benjamin Werner tCo.; 
is that correct? 


A Yes. 

Q Did he have an account with you in the name of 
Ivan Ezrine? 

A Yes. 

Q Did he have an account with you in the name of 
Ivan Ezrine as an attorney? 

A Yes. 

Q Did he also have accounts with you in corporate 
names? 

A Yes. 

0 Did he have an account with you in the name of 
Glendale -- 

THE COURT: Inc. 

Q (continuing) — Inc.? 

A Yes. 

Q Did that account, Glendale, Inc., exist prior to 

the Manor Nursing Homes underwriting? 

A Yes. 

0 Had Mr. Ezrine used his Glendale, Inc. account 
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3 mpsr Werner - cross 

at your firm with respect to the purchase and sale of 
stock prior to the Manor deal? 

A Yes. 

Q Would it be correct to state that millions of 
dollars of purchases and sales went through the Glendale, 
Inc. account at your company prior to the Manor Nursing 
Centers deal? 

A Yes. 

Q Would it be correct to state that possibly tens 
of millions of dollars went through the Glendale, Inc. 
account at Benjamin Werner? 

A No. 

Q Would it be correct to say, then, that between 
one million and ten million dollars worth of transactions 
went through Ivan Ezrine's Glendale, Inc. account? 

A No. 

Q Millions of dollars — 

THE COURT: Give us an approximation of what — 

THE WITNESS: I would say about a million 

dollars. 

THE COURT: All right. 

MR. WILSON: During what period of time? Over 

what period of time? 

THE WITNESS: From the time I started in 
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2 

business. 


3 

THE COURT: 1962? 


4 

THE WITNESS: '62 to *71. 


! 5 

THE COURT: *71? 


6 

Q Did Mr. Ezrine have — 


7 

THE COURT: Walt. I think that Mr. Seidman's 


1 8 

questions are related to the period prior to the underwritim 

r* 

9 

THE WITNESS: '70, I'll say. 


10 

THE COURT: Or late 1969? 


11 

THE WITNESS: '69. 


12 

Q Did Mr. Ezrine have an account with you in the 


13 

name of Great Oil Basin Corporation or a name similar to 


14 

that? 


15 

A It rings a bell, yes. 


16 

Q And would it also be correct to state that 


17 

through that account, that corporate account that Mr. 


18 

Ezrine had at your place of business, millions of dollars 


19 

worth of transactions may have passed through? 


20 

A N . 


21 

THE COURT: Not "may have". 


22 

Q Did pass through ? 


- 23 

A No. 


24 

Q Did hundreds of thousands of dollars? 


25 

A No. 
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Q But hundreds of transactions? 

A Maybe fifteen, tops. 

THE COURT: An inactive account? 

THE WITNESS: Very inactive. 

Q Did Mr. Ezrine have an account with Benjamin 
Werner t Co. under the name of Lausanne Investment Company? 
A Is this prior to 1970? 

0 Prior to the Manor deal.. 

A Manor Nursing. No? I don't think so. 

Q Did Mr. Ezrine open an account at or about that 

time in the name of Lausanne? 

A Yes. 

0 Did Mr. Ezrine use that account for purposes of 
stock transactions at your company? 

A Yes. 

q Did he use that account for the purposes of 
stock transactions? 

THE COURT: Do you mean, as distinct from bonds 

or what? 

MR. SEIDMAN: He may have acted in other 
capacities. 

THE WITNESS: Can I say something? 

THE COURT: Well, if it wasn't for transactions 

in stock — 
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THE WITNESS: I can have the answer at the tip 

of my tongue if I can get the ledger sheets. 

MR. SBIDMAN: May I get the ledger sheets in? 

THE WITNESS: It will tell the whole facts. 

MR. SEIDMAN: If your Honor please, to save 
time, might I ask the witness to please go through his 
ledger sheets and pick out all of the accounts of Ivan 
Ezrine, either in his own name or in nominee account names, 
corporate names or any other name with respect to his 


letter — 

THE COURT: Whether it will save time or not, 

doesn't somebody remember what the names of those accounts 
were? 

MR. SEIDMAN: I don't believe as part of my 

question that Mr. Wilson has gone into that. 

THE COURT: How long will that take? 

MR. SEIDMAN: Maybe five minutes. 

THE COURT: I didn't ask you that question, Mr. 
Seidman. I am asking the man who is going to do it. 

THE WITNESS: ’ive minutes. 

THE COURT: All right. 

MR. SEIDMAN: May I ask that this be marked 

for identification as Defendant Feinberg Exhibit G. 

(Defendant Feinberg Exhibit G marked for 
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identification.J 

THE COURT: Gentlemen, may I suggest, even 

if it is going to take only five minutes — and I hope it 
will not take more, Mr. Werner — but do it right — that 
the jury be allowed to retire, and I will wait in the 
robing room. 


(The jury left the courtroom.] 
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A Not that I recall. No, the answer is no. 

THE COURT: Just so we are sure we are talking 

in the same terms, what is your assumed definition of 
large? 

THE WITNESS: Ten thousand, twenty thousand, 

fifty thousand. 

THE COURT: Five figures? 

THE WITNESS: Five figures. 

0 Did you sign an underwriting agreement with Manor 
Nursing Centers, Inc. whereby you agreed to act as the 
underwriter for the stock? 

A Yes, sir. 

Q Can you tell us, if you know, who drafted that 
agreement? 

A Mr. Ezrine. 

Q Would you tell us if you know, who delivered that 
agreement to you for the signature of Benjamin Werner <> 
Company? 

THE WITNESS: Can I correct him? It is Benjamin 

Werner Company, not "& Company". 

0 I stand corrected, Mr. Werner. 

A Mr. Ezrine. 

Q Up until that time had you met Mr. Feinberg? 

A No, I did not. v 
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2 

Q Up until that time had you spoken to Mr. Feinberg 


3 

about the terms of the Benjamin Werner Company's under¬ 

L 

4 

writing agreement to sell the Manor Nursing Centers, Inc. 


5 

stock? 


6 

A I did not. 


7 

Q Under the terms of the underwriting agreement 


8 

did you or your company, in essence, agree to attempt to 


9 

sell the Manor Nursing Center's, Inc. stock on an all or 


10 

nothing basis? 


11 

A Yes. 


12 

0 Is it correct to state, Mr. Werner, that Benjamin 


13 

Werner 4 Company — 


14 

THE COURT: It isn't "4 Company". 


15 

MR. SEIDMAN: Pardon me. 


16 

THE COURT: There is a legal difference, ladies 


17 

and gentlemen. That is why we are talking about that. 


18 

0 Benjamin Werner Company was the entity or 


19 

structure or business that was holding itself out to the 


20 

public for which the public could obtain Manor Nursing 


21 

Centers, Inc. stock, if it wished? 


22 

A Yes. 

- 

23 

0 Is it also correct to state, Mr. Werner, that if 


24 

the public wished to purchase Manor Nursing Centers stock 


25 

that they would have to subscribe their name to an agreement 
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o Therefore, is it correct to state that Ivan A . 
Ezrine, for purposes of the underwriting agreement, was 
both the attorney for Manor Nursing Centers, Inc. and 
Benjamin Werner Company? 

A Repeat that question. 

MR. WILSON: I will object to it. 

THE COURT: I think it calls for a legal 

conclusion, frankly. 

MR. SEIDMAN: I could rephrase it. 

THE COURT: Did you ever retain Mr. Ezrine to 

represent your company? 

THE WITNESS: No. 

Q Were you relying on Mr. Ezrine as an attorney 
for the purposes of signing the underwriting agreement 
involving Manor Nursing Centers, Inc. stock? 

A At that time, yes. 

THE COURT: When you say you were relying on him, 
do you mean that you believed that knew what he was doing 
and that he was dependable? 

THE WITNESS: Exactly. 

THE COURT: But that doesn't mean that he was 

your lawyer? 

THE WITNESS: No. 

MR. SEIDMAN: If your Honor please, I object to 
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that. I believe the witness did answer that he was acting 
for purposes of the underwriting. 

THE COURT: He did not, and I wanted to find 
out if my understanding was correct. 

Q Did you feel that you didn't need a lawyer 
because Ivan Ezrine, a lawyer and your friend, had prepared 
the underwriting agreement for purposes — 

MR. WILSON: Objection. 

THE COURT: Sustained. He has indicated that 
he did rely on Mr. Ezrine, but I want the jury to understand 
what the witness means when he said that. 

Q Did you go to another lawyer to review that 
underwriting agreement before you signed it? 

A I did not. 

Q At that time did you know that Ivan Ezrine 

was an attorney? 

A Yes. 

Q At that time had you had prior business dealings 

with him? 

A Yes. 

MR. WILSON: Objection, asked and answered. 

THE COURT: Yes. I will overrule the objection, 
but a lot of this territory has been covered by you, 

Mr. Seidman. 
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Q So, therefore, Benjamin Werner Company held 
itself out as the underwriting agent through which the 
public had purchased Manor Nursing Centers, Inc. stock 
on or about December 8, 1969 through February 20, 1970; 
is that right? 

A That is incorrect. I did not purchase any stock. 

THE COURT; I didn't say that you did, but 
that the public could purchase. 

It has already been established, it seems to me 
just a few minutes ago, that he signed the underwriting 
agreement which told the public that they could get the 
3tock through him. 

Is that right? 

THE WITNESS; Exactly. 

0 Was it also the function of Benjamin Werner 
Company to obtain as part of the underwriting agreement 
the availability of other broker-dealers for purposes 
of acting as agent for the sale of the Manor Nursing 
Centers, Inc. stock? 

A Yes. 

0 Did you, Benjamin Werner Company, obtain the 

services of any other broker-dealers for purposes of 
selling the Manor Nursing Centers stock pursuant to the 
underwriting agreement? 
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THE WITNESS: Sometime in December, vour Honor. 
THE COURT: '69? 


Of '69? 


o on Rebruarv 20, 1970, did you still have imnlicit 

faith in Mr. Ezrine? 

MR. WILSON: Objection. 

A Yes, I did. 

THF COURT: Overruled. 

0 Dv the way, when did vou cease to do business as 
a broker dealer under the name of Benjamin Werner & Company? 
MR. WILSON: Objection. 

THF COURT: Sustained. 

O Did vou still have implicit faith in Ivan Ezrine 
on April 1, 1970? 

THF COURT* Sustained. 

0 Who was Rubin Waldman? 

A Rubin Waldman was a very close friend of Ivan 
Ezrine's and a friend of mine. I met Mr. Rubin Waldman — 
THE COURT: That is who he was. That is all the 


ouestion was. 


O Do vou know what his business was? 


A salesman. 


THE COURT: Of what? 
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THE WITNESS: I think ladies' apparel. 

O And had you known Rubin Waldman before he came 
to soeak to vou on behalf of Ivan Ezrine? 


I met Mr. Rubin Waldman at Mr.Ezrine's birthday 


party. 


o And that's in December of I960? 


A Riaht. 


o And can you tell us what Mr. Rubin Waldman told 
you as an emissarv of Ivan Ezrine when he paid you a visit 
on or about — I assume it is late February or becinnino 

March of 1970? 

A Rubin Waldman -- 

MR. WILSON: Why we fix the exact date? I 

think the witness can do that. 

THE COURT- Do vou remember the exact date? 

THE WITNESS: Rubin Waldman came to mv office on 
a Mondav mornino, March 2, 1970, at approximated 9:00 
o'clock. The first auestion I asked him what was he 
doinq in mv office, whv isn't he out solicitino business — 
o For whom? 

A For himself. The answer was — 

o In the Garment Center, you mean? 

A Wherever he ooes. Bronx, Manhattan, oueens. 

THF COURT: Let's aet on with the case. 
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A I asked him what is he doinq in my office, and he 
told me that Mr. Ivan Ezrine called him late at home Sundav 
ninht. to make sure to cret to my office to try to persuade 
me not to qo the SEC and to be there all day lonq. 

o well, what did Mr. Rubin Waldman say to you on 
that day as an ambassador for Ivan Ezrine? 

THE COURT: He just told you what he said. 

MR. SEIDMAN: I would like — 

THE COURT: You want to know what he said next? 

MR. SEIDMAN- Yes, vour Honor. 

THE COURT: All riqht. 

A Durinq the course of the day, Mr. Waldman told me 
that he happened to be in Mr. Ezrine's office and he heard 
that thev are workinc on some bio deals, to trv to olace 
Manor Nursinq, that I should cooperate with him and with 
Ivan and with Tra Feinberq to be oatient and not to qo to 
the SEC. 

o Do you know of your own independent knowledqe 
whether or not Rubin Waldman knows Ira Feinberq? 

A He does. 

o Tell us how vou know that of your own independent 
knowledqe? 

A I think he met Mr. Feinberq on two occasions 
that I know of. 
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2 

qrotip sellino or selected dealer selling, that any 

1 

3 

agreements were solely and exclusively within the control 

1 

4 

of Beniamin Werner «. Company as to how it would want 


5 

to make 

the deals? 

1 

6 

A 

It’s not so. 


7 

0 

Did Ivan Ezrine transact any business through 


8 

any of his entities or individually or accounts at 


9 

Benjamin 

Werner & Company, after February 20, 1970? 


10 


THE COURT: Did he transact any business through 


11 

those accounts? 


12 


MB. SF.IDMAN: Yes. 


13 

A 

Are you talking about the broker-dealers? 


14 

0 

No, he said did Ezrine transact any business 


15 

through 

his accounts at your company after February 20th. 


16 


THE WITNESS: Which accounts are you talking 


17 

about? 



18 


THE COURT: Fzrine's. 


19 

0 

Corporate accounts, his wife's accounts. 


20 

A 

Oh, yes. 


21 




22 



— 

23 




24 




25 
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Q Could you tell us whether or not you testified 
truthfully before the Securities and Exchange Commission 
when you appeared there some time in the early part of 
1971? 

A I did not. 

Q Did you lie? 

A I did. 

Q Had you been indicted for that crime? 

A Yes, I have. 

0 For lying to the SEC? 

A No, I'm indicted on Manor Nursing. It is in 
reference to Manor Nursing. 

THE COURT: Mr. Seidraan was asking you whether 

you had been indicted for lying before the SEC. 

THE WITNESS: No. 

THE COURT: What is the lie or was there more 

than one? 

THE WITNESS: It was in reference to closing 

the deal on Manor Nursing. 

THE COURT: What did you say that was not true? 
THE WITNESS: That based upon the letter that 

I had in my possession that I thought the deal was 
consummated in proper order, which it wasn't. 

THE COURT: And you knew it wasn't? 
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courtroom in this buildinq? 

A The same lie that was made with the SEC was 

made with Judge Motley. 

Q Are you telling us, Mr. Werner, that you lied 
because you relied on the representations made to you by 

Ivan Ezrine? 

A That is correct. 

THE COURT: I don't understand that, Mr. Werner. 

My definition of a lie is when somebody makes a false 

statement knowing that it is false. 

I understand that at the time that Mr. Ezrine 
doped out this letter that you all signed you thought it 
was — 

THE WITNESS: A legal technicality. 

THE COURT: — legal, exactly. By the time 

that you came before Judge Motley you felt it was not; 
is that it? 

THE WITNESS: I still felt — 

THE COURT: Why do you say you lied? Why do 
you say you lied before Judge Motley if you still thought 
it was true? 

THE WITNESS: It was unfortunate. I am not 

apologizing, but when the checks cleared — 

THE COURT: When you appeared before Judge 
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BY MR. SCHWELLER: 

Q Any paper or any writing or any agreement or 
any check, including the check for $75,000 issued to 
Denesco Corporation that was signed by you and in your 
capacity as Benjamin Werner fc Company, was given to you 
or prepared for you at the direction and instruction of 
Ivan Ezrine; is that correct? 

A That's correct. 

0 Delmonico had absolutely nothing to do with it? 

A Nothing whatsoever. 

MR. SCHWELLER: Thank you, your Honor. 

THE COURT: That was two questions. 

MR. SCHWELLER: I am sorry. I added one more. 

MR. SEIDMAN: Part of the same thought, your 

Honor. 

REDIRECT EXAMINATION 
BY MR. WILSON: 

Q Mr. Werner, I show you what you saw before and 
what was marked as Government Exhibit 90 for identification. 

THE COURT: Will you remind us what that is, 

Mr. Wilson? 

MR. WILSON: Those are three checks. 

Q What are those? 
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2 

MR. WILSON: They are not in evidence, your 


3 

Honor. 


4 

A Those are three checks issued to me by Ira 


5 

Feinberg. 


6 

Q At the closing? 


' 7 

A At the closing. 


1 8 

Q And deposited in your escrow account at the 


9 

closing? 


10 

A That's correct. 


11 

Q I show you Government Exhibit 91 for identifica¬ 


12 

tion. 


13 

Can you tell us what those two checks are? 


14 

A Those two checks are issued by Ivan Ezrine on the 


15 

account of Great Oil Basin Securities Company. 


16 

Q And did you deposit those into your account? 


17 

A That is correct. 


18 

MR. WILSON: The Government offers 90 and 91 


19 

in evidence. 


\20 

MR. SEIDMAN: No objection. 


1 21 

MR. SCHWELLER: No objection. 


22 

THE COURT: All right, they are received. 


23 

(Government Exhibit Numbers ?Q and 91, 


24 

respectively, were received in evidence.) 


25 

1 

Q Mr. Werner, I show you Government Exhibits 60-A, 
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Can you tell us what those three documents are? 

A These are documents sent out to the clients on 
purchasing Manor Nursing shares and the certificate numbers. 

Q Were these letters sent by you alone with the 
certificates to the people named on them? 

A That is correct. 

MR. WILSON: The Government offers 60-A, 61-A 
and 62-A in evidence. 

MR. SEIDMAN: No objection. 

MR. SCHWELLER: No objection. 

THE COURT: All right, they are received. 

(Government Exhibit Numbers 60-A, 61-A and 

62-A, respectively, were received in evidence.) 

0 Mr. Werner, on February 20th, you learned that 
over three million dollars — 

MR. SEIDMAN: Objection to the form of the 

question, your Honor. 

THE COURT: Overruled. 

By now these facts are part of the record. 

0 You learned that over three million dollars in 
checks that had been giv6n to you for the purchase of 
stock had bounced, isn't that right? 

A That is correct. 
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Q And as a result of that fact, you stopped payment 

t , 

on all of the checks which you had issued to Manor Nursing 
Centers and to the selling stockholders, is that right? 

A That is correct. 

Q After February 20th, did you ever again write 
any checks to the selling stockholders? 

A No. 

Q Mr. Werner, taking February 25th as the starting 
date and up to March 2nd, when Mr. Wollman came to your 
office, during that period of time did you sell any Manor 
stock? 

A I'd have to check the records. I don't recall. 

MR. SEIDMAN: He is bound by the witness' 

answer, your Honor. 

THE COURT: He said he doesn't recall. 

Q Did anyone give you any money during that same 

period of time, from February 25th until Mr. Wollman came 
to visit you on March 2nd, did anyone give you any money 
that came from the sale of Manor stock that you had not 
sold directly yourself? 

A No. 

0 On March 2nd, when Mr. Wollman came to visit you, 
on that day did you sell any Manor stock to anyone? 

A No. 
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hear you. 


Werner - redirect » 1196 

349a 

THE COURT: You better do it so the jury can 


A None. 

q Mr. Werner, in Government Exhibit 76, the letter 
from Mr. Feinberg to you, the letter states, "We acknowledge 
receipt of your checks in the aggregate amounc of $1,104,006.89. 

MR. SEIDMAN: I object to the manner in which 
this question is being asked. 

THE COURT: After the trial I will sit down 

with you, Mr. Seidman, and try to make you understand what 
ray ruling is with regard to how matters that are in 
evidence can be used. 

What my ruling is is that you can't ask a witness 
what an eyewitness says. You can tell him what it says 
in the presence of the jury and ask him a question about it, 
and that is what Mr. Wilson is doing. 

MR. SEIDMAN: I will attempt to do that in the 
future, your Honor. 

THE COURT: Fine. 

MR. WILSON: Thank you, your Honor. 

Q This is from Mr. feinberg to you. 

"We acknowledge receipt of your checks in the 
aggregate amount of one million dollars and change. We 
are endorsing these checks to your order. You have paid us 
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0 That was a lie? 

A Right. 

O Was that a leaal technicality? 

A At that time it was. 

MR. WILSON: No further cruestions. 

RECROSS EXAMINATION 
BY MR. SFIDMAN: 

MR. SEIDMAN: Ma'» I have those exhibits, olease, 


Mr. Wilson? 

THE COURT' You understand, Mr. Seidman, that any 
further examination is limited to the redirect. 

THE COURT: Limited to the redirect, your 

Honor. 

O Mr. Werner, with resoect to Government's Exhibit 
76 and Government's Exhibit 77 that Mr. Wilson just 
showed vou 

THE COURT: Are those the letters? 

MR. SEIDMAN: The letters, 
o p an vou tell us who prepared them? 

THE COURT: We know that. There wasn't anv Question 
about that on redirect. The witness has testified who 
prepared them. He testified when vou examined him about 
it. Mr. Wilson didn't go into that on redirect. 

MR. SFIDMAN: Well, I believe bv putting the 


i t 
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Werner-recross 


letters in ciuestion, your Honor, he has out the 

THE COURT: He nut the truth of the letters in 
question and this witness’ knowledge of the facts. 

O Did you believe the contents of those letters were 
true because Mr. Ivan Ezrine told vou thev were? 

A T did at that time. 

O And when you wrote all of these checks, did vou 
issue these checks because vou believed what Ivan Fzrine 
was tell inn vou was the truth: That constitutes 
Government Exhibit 81, 80, 78, 79? 

A Well, these were monies — these were monies 
collected from various clients of brokers. 

MP. WILSON: Those aren't the checks I showed 


him. 

MR. SEIDMAN: No? That's what you handed to me. 
THE WITNESS: These are the checks — 
o Which are the checks that Ivan Ezrine told vou to 

siqn or execute or prenare? 

THE COURT: Mr. Seidman, It's un to vou to keen 

track of what is croinq on in court. 


MR. SEIDMAN: I have keot track, your Honor. 
THE COURT: I carefully asked each time what 
exhibit number — 


Q Are these two checks, which are Government's 


i, 
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FOLIV SQUARK. KCW YORK. M.Y. CO > _ 
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Exhibits 74 and 75 the two checks that Mr. Ezrine told vou 
to issue? 


A With the Court's permission, for the record’s 
sake -- 

THE COURT: Yes. 

A — when these amounts were oiven to me, in my 
office 

THE COURT- What do you mean, thev were oiven 

to vou? 

THE WITNESS: Mr. Ezrine was there and Mr. 

Feinberq and Mr. '’einbero had a piece of paoer, a schedule, 
and these are the finures — he wanted me to make out. 

THE COURT: Who wanted vou? 

THE WITNESS- To Ezrine and Mr. Feinherq, to 
correspond with Manor Nursinn books and on the strenath 
of that I issued these checks, because these checks are 
all blank to me, how thev divided it T don't know. 

THE COURT: You knew you hadn't received stock 

in that amount? 

THEWITNESS: Yes. 

the COURT: And no matter how manv times Mr. Ezrine 
told you to do somethin^, that wasn't a fact? 

THE WITNESS: That's riaht. 
o what else did Mr. Ezrine tell vou, if an^thino? 

southern outrict court reporter*, u.s. courthouse 
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V'emer-recroRS 



2 


MR. WILFON• obiection. 


3 


THF COURT: We spent a whole dav vesterday aoina 

1 



4 

over what Mr. Ezrine told him. j 

• 



5 


MR. SEIDMAN: All riaht. 



6 

o 

Now, Mr. Werner, with respect to Government's 



7 

Exhibit 

90, which were issued Februarv 20, 1970 hv Ira 



8 

Feinbern 

, can you tell us whether or not these checks were 



9 

honored 

bv the bank and the proceeds that thev represented 



10 

placed in vour account? 



11 

A 

They were honored by the bank cn the strenath 



12 

■ 

of my check. 



13 

n 

Rut the oavment wasn't stopped, is that correct? 



14 

A 

Well, there is a $559,000 that T issued to Mr. 



15 

Feinberq that cleared, so naturallv these cleared. 



16 

n 

Riaht. Rut did the check qo throuah? 



17 

A 

Yes. 



18 

n 

Now, I show you Mr. Ezrine's checks, which Mr. 



19 

Wilson referred to and -just, placed in evidence as Government' 

3 


20 

Exhibit 

No. 91, and ask you whether or not these checks 



21 

cleared 

from the Great Oil Basin Securities Company? 



22 

A 

Yes, thev did. 



23 

0 

And the Great Oil Basin Securities Comnanv was a 



24 

companv 

that Mr. Ezrine owned? 



25 

A 

Yes. 
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that vou didn’t have any further questions. 

(Witness excused.) 

MR. WILSON: Your Honor, Mr. Hoskins will examine 
Mr. Haber. The Government calls David Haber. 


THE COURT: All riaht. 


D A V T P 


HABER, 


called as a witness bv 


the Government, being first dulv sworn, testified 
as follows- 
DIRECT EXAMINATION 
BY MR. HOSKINS- 

O Mr. Haber, what is your occupation? 

A I am in the rransnortation and taxicab business 


now. 


n Direction vour attention to the last three months 


of lOfiO, the first few months of 1970, what was your 
occuoation during that period of time? 

A I was a financial consultant and investor. 
O Do you know Ira Feinbera? 

A Yes, I do. 

o Do vou see him in court todav? 


I do. 


o Would vou identifv him for the record? 

A Yes. He is the second qentleman to mv riaht, 

or the third gentleman to mv left, seated at the second 
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2 

Joba 

table. 


3 

MR. HOSKINS: Mr. Peinberq is identified, for the 


4 

■e 

record. 


1 5 

o How do you know Mr. Feinberq? 


6 

A I met Mr. Feinberq sometime in the latter oart of 


7 

•69 throuqh mv broker, who brouqht me to see a Mr. Fzrine. 


1 8 

o who is — 


9 

A A”d I met Mr. Feinberq at Mr. Ezrine’s office or 


10 

home or a combination of both. 


11 

O How and when did vou first meet Mr. Ezrine? 


12 

A Sometime in November, I think, of 1969, mv broker 


13 

asked me to meet with Mr. Fzrine. 


14 

thf COURT- Who was your broker? 


, 15 

THE WITNESS: Mr. Rornstein, Michael Bornstein. 


i 16 

0 And did you meet with him? 


17 

A vps, i did. 


18 

0 Did you and Mr. Fzrine have a discussion? 


19 

A Yes. 


20 

o Could vou tell us what was said? 


21 

A Mr. Ezrine asked me whether I would like to 


22 

invest a half a million dollars for the nurchase of 


- 23 

50,000 shares of Manor Nursina stock which he would ouarantee 


24 

to re-ourchase that stock — bv the wav, the nurchase 


25 

price of that stock was $10 and he ouaranteed to repurchase 
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121 ? 

. 357«i 

that stock at $11 plus another qratuitv or another 
enhancement of the situation of 10,000 shares of some other 
tvpe of a stock and I don’t recall the name of it. 

MR. SEIPMAN? Would vou repeat that answer? 

THE COURT- No, I don’t see why he should reneat 
it — vou mean the renorter? 

MR. SFIDMAN: Yes. 

(Answer read.) 

MR. SFTDMAN: That's what I wanted to hear. The 

last nart of that, your Honor. 

o Mr. Haber, do vou recall anvt.hinq else that was 

said in that discussion? 

A T said to Mr. Fzrine that if I could have this 
as a verv safe investment I would oo alone with the purchase 
of it. 

O Did you, subseoi ,n nt to this time, have occasion 
to see and talk to Mr. Fzrine concernina Manor Nursina? 

A Yes. Purina that part of the year, durina '69 
or the earlv part of '70, we met three, four or five occasion^ 
on which we discussed primarily how secure my investment 
would be. We discussed the collaterla, which could have 
been — or h^ said to me, if he would out up a bankbook 
or perhaps a certificate of .deposit or anv other tvpe of 
collateral that — would that be acceptable to me, and I 
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II 

said, ves, two. 

THE COURT; Mr. Haber,collateral to collateralize 

what? His obligation — 

THE WITNESS: His repurchase of the 10,000 shares 
at $11 a share. 

0 And at these three or four or five meetings who 
wan present besides ' r ou and M r. Fzrine? 

A Mr. Mike Bornstein was nresent at the first 
meeting. He mav have been nresent at some of tne other 
meetims. Mr. Fcinbero was present at two or three of 
these meetinas. I don’t recall how manv times. 

o Did Mr. Feinberq join in the discussion of anv o f 

these meetinas? 

A T don’t think so. 

MR. sf.TOMAN: If vour Honor please, T ob-ject 
to the form of the ouestion. 

THF COURT: Overruled. 

MR. SHIPMAN: Would you read the ouestion and 
answer back, that ouestion and the answer. 

THE COURT: No, that’s all rioht. Let’s ao on. 

A Mr. Feinbero -- I don’t think entered into anv oreat 
amount of discussion if he entered into anv, but he was 
present at the discussion relatino to the various rvnes 
of securities that would be nut uo as collateral and 
what we were talkina then, with the ourchase of the 50,000 
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A We discussed the length of time as being six 


months, ten days, in order for me to possibly effect a 
capital gain. But a put was there from the first day 
until six months and ten days later, that you can put 
the stock to the issuing office at any time within that 
period of time. 

Q Following that, did you purchase 60,000 shares 
of Manor Nursing stock? 

A Yes. 

Q When and how did that come about? 

A Mr. Ezrine, some time in the early part of March, 
delivered to me at my bank — I say "my bank" I mean 
the bank that I was depositing in, the Royal National Dank, 
60,000 shares of Manor Nursing plus 60,000 puts or 6 puts 
at $10,000 each put. 

Q Did you and Mr. Ezrine have a meeting in connectioi 
with that? 

A Well, we met at the bank, yes, sure. 

Q And then what happened? 

A I had a certified check made out for $600,000 and 
went with Mr. Ezrine down to somewhere on Broadway, I 
think, to Fx. Werner's building. And, by the way, the 
certified check was made out to me. I endorsed it and 
gave it to Mr. Ezrine, who then endorsed it, and we went 


SOUTHCKN DISTRICT COURT Rt PORT E RS. III. COURTHOUSE 
rOLCY SQUARE, NEW YORK. M.V. CO 7 «SM_ 







r - ’**.J,JT**> - - ^ 

1 

1219 

4 mpsr Haber - direct 


2 

down to Mr. Werner's building at which time he turned over 


3 

the check to Mr. Werner, who then went into the bank — 


4 

there's a bank in that building, if I recall correctly. 

L 

5 

and I assume that he deposited it. I don't know what he 


6 i 

l 

did with it. 


7 

Q I show you what have already been received into 


, 8 

evidence as Government Exhibit 28 and ask you if you can 


9 

identify them. 


10 

1 

A Yes. 


11 

Q What is that? 


12 

A This is a put — these are put options or a put. 


13 

! 

as it is dd, in which I described the condition in 


14 

which I could put the stock to Orvis Brothers at $10 a 


15 

share . 


16 

Q Were those^given to you by Mr. Ezrine? 


17 

A Those are the ones given to me by Mr. Ezrine. 


18 

Q And Government Exhibit 73 in evidence: Do you 


19 

recognize that? 


20 

A Yes. 


1 21 

Q What is that? 


22 

A A certified check made out to David Haber, signed 


- 23 

by David Haber and certified by the bank for the sum of 


24 

$600,000. 

1 

2ft 

Q And is that the check tnat you gave Mr. Ezrine 
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A This is the check that I gave to Mr. Ezrine. 

Mr. Ezrine gave it to Mr. Werner. 

Q Very well. By the way, let me show you once 
again Government Exhibit 73 and ask you if that refreshes 
your recollection as to the date of this meeting. 

A March 4th. That would be the day, yes. 

Q Did you have occasion to speak to Mr. Ezrine 

the next day, March 5th? 

A Yes; I did. 

Q What was that? 

A Mr. Ezrine and I met, and he asked me at that 
time whether I would exercise my put, that the put that 
he had given to me had cost him $180,000, and if I would 
return the put to him he could save that $180,000, and I 
would get my profit of that. Instead of waiting for a 
capital gains, would I take a short-term gain? I said 


Q Did that happen in a face-to-face meeting or 6n 
the telephone? 

A A face-to-face meeting, after meeting with him 
first — I think it could have been at ray bank again, or 
perhaps on the street outside of ray bank. I had gone to 
the bank at that time, as I recall. 
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A Before they went to the hallway. 

0 Did you go to Mr. Ezrine's home that evening? 

A Yes. 

Q And what happened there? 

A He waa not at home, so -- his wife told me that 
he had gone to Florida. 

q I am sorry — 

A His wife told me that he had gone to Florida. 

Q Did you get your 10,000 shades or $60,000? 

A No, sir. 

Q By the way, back to the meeting in Mr. Werner s 
office, at the time that Mr. Ezrine spoke to you about 
the 10,000 shares and $60,000, where was Mr. Feinberg? 

MR. SEIDMAN: If he knows, your Honor. 

A Part of the time he was in the room while I was 
having a discussion with Mr. Ezrine, and part of the time 
he walked out in the hallway, or wherever he went. I 
don't know. He went both in and out of the room while 

the discussion was taking place. 

q Mr. Haber, if you had not been offered the puts 
along with the shares, would you have purchased the Manor 
shares? 

A Not unless some other sort of collateral which 
would have been of value to me, would I have purchased those 
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They have no more effect than 




words that I just uttered, 
to prove to the satisfaction to the jury and myself, and 
inyself primarily, because I have to make a ruling there¬ 
after, that these are indeed business records of that 
bank. They do not cringe the question of whether the 
business records of die bank, just because they are busi¬ 
ness records of the ban!:, are admissible in this case. 

MR. SEIDMAN: If that is the guideline, your 
Honor, then I would stipulate that those — 

THE COURT: Not just, the guideline, that is 

the law. 

MR. SKIDMAN: I appreciate that, your Honor. 

THE COURT: If you are willinq to stipulate 
that, then we have the presentation of these documents 
to me to be put in evidence with argument on both sides 
as to why they should be in evidence on the one hand, 
or they should not be in evidence, on the other. 

MR. SEIDMAN: Clearly reserving to me the 

right to contest their relevancy. 

THE COURT: Absolutely. 

MR. SEIDMAN: Even if they are relevant, the 

aspect of denial of confrontation of Ezrine — 

THE COURT: Youcan argue that. I wanted to 

say that you can argue that just as well whether there is a 
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1 mcjw 0 

2 MR. HEIDMAN: I want; to state for the record 

3 that the very example that Mr. Schweller is making, is 

4 right of confrontation, I an being denied that right of 

5 confrontation with respect to the Ezrine documents and 

6 the Great Oil Basin documents. 

7 (Trial adjourned until 2:00 p.m.) 
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I 

2 

IRA FEINBERG, a defendant herein, 


3 

being first duly sworn, testified as follows: 

■ 

4 

DIRECT EXAMINATION 


5 

BY MR. SFIDMAN: 


6 

0 Mr. Feinberg, could you tell us where you live? 


7 i 

A I live in Miami Beach, Florida, but I am 


8 

currently staying at a Holiday Inn, in Paramus, New Jersey. 

I 

9 

Q And can you tell us whether or not you are married: 

I 

1ft 

A I am. 

I 

11 

0 Do you have any children? 


12 

A Yes, I do. 


13 

0 How many children do you have? 


14 

A Three. 


15 

0 Can you give us their ages?' 


16 

A Three daughters, 12, 14 and 16. 


17 

0 Mr. Feinberg, can you tell us the extent of your 


18 

i 

education? 


19 

A I am short eight hours credit for a degree. 


2ft 

0 At college? 


21 

A Yes. » 


22 

I 

0 And will you tell us when if at all you first 


23 

went into business after you finished your schooling? 


24 

A I was working while I was going to school 


2ft 

to college. 
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mprf 4 Peinberg-direct 

0 Beginning with the initial date, as best you can 
recall, will you recount for us the circumstances under 
which you met Mr. Etrine and any social contact you may 
have had with him at or about the time you met him? 

A In December, 1967, at the Algiers Hotel, in 
Miami Beach, my daughters took care of his little boy, 
and we got — as a result we got friendly with Mrs. Ezrine 
at the hotel, because Mr. Ezrine was in Europe, and 
she invited us over the house for dinner. 

<T- Was this in Florida? 

A Pardon me? 

0 where did she invite you over to the house for 
dinner? 

A 37 East 68th Street. She invited us while we were 
in Florida to come to her house in New York. 

Q Did you meet Mr. Ezrine in Florida or is the 
first time that you met him after his wife had invited 
you and your wife to dinner? 

A The first time I met him was when we came to 

0 

their homo. 

0 And was that house a townhouse located at 37 
East 68th Street? 

A Yes. 

0 And up until that point, could you tell us 
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about leading ouesticma. Just ask him what happened next. 
MR. SEIDMAN: Very well, your Honor. 

0 Could you tell us what happened next when you 

returned from dinner? 

A Mr. and Mrs. Ezrine and my wife and I returned to 
the house, we went up to the first floor. That's one up 
above the ground. And we took an elevator up to I think 
the fifth floor, where they had a — like a big family room. 
We sat down and we had a couple of drinks and then 
Mr. Ezrine said. Why don't you come downstairs to my office 

and we will leave the girls alone. 

And then we went down in the elevator to his 

office, which was on the ground floor. 

0 And could you tell us what room, if you recall, 

you went into? 

A Well, he showed me his entire office. 

0 He showed you his entire office. And could 
you tell us — could you describe that office to ug, if you 
would? 

A Well, let's see. There is a — from the street 
going back there is a long, like a corridor, like an aisle, 
and then you come into a sort of a reception area, and 
then off the reception area to the right was a very large 
of course, his private office, a large room, and then going 
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mprf 9 Feinberg-direct 

back to this reception area, if you went straiqht back j 

I 

there was a law library there. 

Well, it was more than a law library, it was a law 

library, conference room. 

0 And could you tell us what if anything you noticed 
on the walls of the law library or any of his other 
rooms? 

A Well, the law library had all types of law books. 
The other rooms, one had — both sides of the wall had framer 
stock certificates and in the — in his office there were 
these miniature prospectuses — I don't know, prospectuses 
or prospect!, but more than one plural. 

0 What if anything did you say to him and did Mr. 
Ezrine say to you as you continued in your conversation 
after he took you downstairs on that date, if you recall? 

A Well, he showed me, you know, pointed everythinq 
out. He said that he was probably the — I think he 
used the expression at that date, he was probably 
the dean emeritus of syndication lawyers. 

O And what else did he say to you and what did you 

say to him? 

I 

A Some place either in the car or upstairs, before 
we went downstairs he had asked me exactly what I did and 
I told him 1 had a 64-bed nursing home that we had 
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367a 


opened just several months ago, in Tenafly, New Jersey, 
and he said he knew the area very well, because he banked 
in Englewood, which is one town south of Tenafly, and he 
wanted me to pinpoint the area, and I explained to him 
that we were at the foot of the East Hill and that's 
probably one of the most affluent sections of Bergen 


County. 

And he asked me if I ever considered expanding my 
business, and I said, "Well, we were only in it several 

months and we were new at it." 

He said, "Well, wouldn't you be interested in 

expanding your business?" 

And I said, "Ultimately, yes." 

And he said, "How did you plan to do it?" 

And I had discussed with him a piece of property 
that we were negotiating with Mr. Al Cullere and his brother 
I think there were five of them. 

And he said, "Why don't you let me help you get 

the money?" 

0 Well, tell us in substance — 

A The gist of it was, "Why don't you let me help you 
get the money and I can get you public and I can come up 
with a big plan and get youall the money ou need. You 
don’t have to worry about mortgage companies, and all 
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these other items." 

And I do remember my comment to him, "Well, 
with 64 beds what do I really have,"and I will never 
forget his answer to me, "Well, Henrv Ford started 

in a garage." 

q And did there come a time that you left that 
meeting or qet-together? 

A Oh, yes. 

0 And could you tell us whether or not you came to 
any agreement concerning any possibility of your aoinq 
public on any — 

A No, he had just suqgested it to me and I thouqht 
he was just beinq nice. 

Q Did there then come a time when you met Mr. 

Erffine aqain, after that first meeting? 
a 

A Yes. 1 believe a day or two later my wife 
called and thanked Mrs. Ezrine and asked if she and her hus¬ 
band would like to come out to New Jersey. 

0 And did there come a time when Mr. and Mrs. 

Ezrine visited you at your home in New Jersey? 

A Well, what happened was that they asked us to come 
into the city again and this time the cook they were 
sure the cook would be there and they would like us to 
partake of the hospitality of their home. 


368a 
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0 And did there come a time when you did go 
there that second time? 

A Yes # probably. 

q Could you give us a time reference within 
approximately when you visited Mr. Exrine's house again? 
A I will guess but I can’t be too far off. Ten 


days. 

THE COURT: That is, after the first meeting or 
after the first get-together? 

THE WITNESS: Yes, sir. 

0 And that is sometime in 1968, is that correct? 

A Yes, still sowetime early in ’68. 

0 And could you tell us what if anything you 
said to Mr. Exrine and what he said to you at that second 
get-together? 

A Well, he asked me if I had thought over his 
suggestion about going public, and I said I had discussed 
it with a banker friend of mine, and I found no reason, 
nor did he, "If you think it is possible. I just 
want to let you know one more time that we are talking 
about a 64-bed nursing home." 

0 And what if anything did you thereafter say to 
him and did he say to you at that next social gathering? 

i 

A What he said was, he would send me a list or memo 

,, 1 i 
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2 

of what 1 had to supply to him in the way of information. 


3 

q And did there come a time that you did receive 


4 

9 

auch material in the mail or in whatever manner you did 

> 

5 

receive it? 


6 

A I don't remember whether he gave it to me personal] 

y 

7 

at some subsequent time when we met or — I don't believe 


l 8 

he mailed — 


! 9 

THE COURT: Any way you got it. 


10 

THE WITNESS: I don't really remember. 


11 

THE COURT: You did get it? 


12 

THE WITNESS: Oh, yes, I did get it and I have it. 


13 

q And if you recall, could you tell us what informa¬ 


14 

tion he sought from you? 


15 

A What my plans were, development plans, land plans. 


16 

what I wanted to put on the land, what area, who I would 


’ 17 

want as officers, who I would want as, I think, general 


18 

counsel, how much money I had in the Tenafly Nursing Home. 


19 

0 You mean invested in it? 


20 

A Yes. well, it was my equity in it. 


l 21 

0 And did there come a time that you prepared 


22 

this information for him, yourself, or did you relate to 


w 23 

any professional advice in preparing this material? 


24 

A No. What he asked me for I called, as an 


25 

example, I called up Abe Beckerman, who was my friend and 
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attorney and asked him if he would be the general counsel 

and he said he would. 

And I said would he be a member of the board of 
directors and he said he would, and I called up Mr. 

Bayliss who was the senior vice-president of the National 
Coiranunity Bank and chief mortgage officer and asked him 
if he would be on the board, and he said he would have to 
clear it with the bank first, and I called up Seymour 
Weiner to find out precisely what my equity was and we had 
a long discussion as to what eauity constituted, whether it 
was book value or whether it was realizable value of the 
building. 

Q And did there come a time that you furnished 
the information that Mr. Ezrine requested of you? 

A Yes, I did. 

0 And can you give us an approximate time reference 
at which time you gave him that information? 

A Sometime in '68, maybe in the middle. 

0 Had you at that point reached a decision as to 
whether to go public or not to go public or was the 
information furnished merely for preliminary discussion? 

A No, I think at that time I was convinced that the 
thing to do would be to go public. 

0 And as a result of going public, what did you 


Feinberg-direct 
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372« 

expect to be able to do? 

A Well, he had asked me what my plans were, and 
1 was interested in the Emerson Nursing Home. 

0 Can you tell us — 

A I shouldn't say the Emerson Nursing Home. I was 
interested in the land at Emerson to build a nursino home 
on the land. 

0 And could you tell us of your own knowledge 
whether or not you had this discussion with Mr. Ezrine, 
whether ti.^ Emerson property had been zoned for a 
nursing home,if you know? 

A When you said zoned for it, it was rezoned by the 
Zoning Board of an adjustment for a nursing home. It 
wasn't zoned nursing home. Most towns of Bergen County 
don't have a nursing home zoning. 

THE COURT: You mean to begin with it wasn't so 

zoned? 

THE WITNESS: Yes, it was zoned residential. 

THE COURT: There did come a time when it was 
zoned? I think Mr. Seidman is asking you when that 
occurred. 

THE WITNESS: I think it was done by Mr. Cullere. 

Q And was that done as a part or a condition of 
purchasing his land from Mr. Cullere? 
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A No, we bought what you call a package, we bought 
the plan with all the approvals and plans already done. 

0 Had Mr. Cullere, if you know, previous to 
your purchasing or entering into a contract to purchase 
the Fmerson property, obtained all of the appropriate 
rezoning or whatever technical word you seek to use 
for that particular piece of land which would have permitted 
someone to construct a nursing home on that piece 
of land? 

A That is correct. For I think it was a 112-bed 
approval. 

q And at that time did you expect to purchase other 
land -- 

MR. WILSON: Objection. 

THE COURT: Sustained. 

q Did there come a time when you entered into a 
contract with Mr. Cullere to purchase the Emerson property 
which had already been zoned or rezoned or obtained prior 
permits for a nursing home? 

A Yes, we did. 

q Did there come a time that you retained an 
accountant for the purposes of this proposed public 
offering? 

A Yes. Mr. Ezrine told us that we would 

lOUTHtKN DISTRICT COURT REPORT ERS 0.4. COURTHOUSE 

POLCV SQUARE. NEW YORK. W.V. CO T-4SS0 _ 








% 


* 



i 

mprf 17 

3745”'"’ 

Feinberq-direct 



2 

need — I 

had an accountant, but he said we would need an 



3 

accountant who was experienced in companies qoinq public, 



4 

you know, 

for securities information. 



5 

0 

And did there come a time that Mr. Fzrine 


6 

did in fact recommend an accountant? 


) 

7 

A 

Yes, he did. He recommended Seymour Weiner 



8 

t CO. 



! 

9 

0 

And could you tell us the approximate date that 



10 

Mr. Ezrine recommended Seymour Weiner 6Co. as counsel 



11 

for ycur 

company? 



12 

A 

It must have been toward the latter part of 196B. 



13 

0 

Had you known Seymour Weiner prior to that date? 



14 

A 

No, sir. 



IS 

0 

Prior to meettnq Mr. Ezrine's wife in Florida, 



16 

had you known Mr. Ezrine prior to that date? 



17 

A 

No. 



18 


THE COURT: He has testified he nej^er met him 



19 

before. 




20 

Q 

At or about the time that you supplied Mr. Fzrine 



21 

with the 

• 

material and information that he reouested, 



22 

could you tell us what professional, if any, prepared 


- 

23 

the material for presentation to Mr. Ezrine? 



24 

A 

I don't understand your question. What profession? 

11- 


25 

Q 

Did you use an accountant to prepare any 




i 
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materials to be submitted to Mr. Ezrine? 


1400 


375 ^ 


A Well, Mr. Weiner extracted whatever he needed from 
your books and records for Mr. Ezrine. 

0 Did there come a time that therefore you had 
made available to Mr. Weiner all of your books and records 
for his examination? 

A Yes, for a long period of time, because he had 
tc certify our books and records. 

0 Of your own knowledge, do you know on what date 
Mr. Weiner first prepared a certified financial statement 
for submission to Mr. Ezrine? 


0 You don't know — 

A I don't honestly know. 

Q But there is no doubt in your mind that he 
did prepare such a statement for Mr. Ezrine? 

A Yes. It may be based upon the fact that we were 
a fiscal year company, that it would be June 30th, but I am 


not sure. 


Did you and Mr. Ezrine have any discussion as to 


fees, if any, he was to receive for the professional 
services that he was to render to your company? 

MR. WILSON: Objection. 

THE COURT: Overruled. 
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A Mr. Esrine first submitted an unde*-writina 
agreement to me, and there were names on there that I 
didn't know, the initial underwriting agreement. 

Q What did he say to you and what did you say to 
him with respect to that? 

A Well, he called me to come to his office one 
day. He said he has an underwriting agreement prepared. 

Q Will you tell us, if you can, the approximate date 
that this is happening? , 

A We must still be late in '68. 

0 Go Mt.ead. And did you go to his office? 

A Yes. 

Q Will you tell us what he said to you and what you 

said to him and what if anything you did do there? 

A Well, he gave me an agreement to read. It may have 
been two or three pages. And I remember asking him what 
blue sky provisions meant and if they put a ceiling on 
the costs, because he had bomeching in there to the effect 
that we would pay for all the blue sky provisions, 
and I said, "You better tell me what that means in 
money." And he said he would agree to a limit on that. 

As far as fee provisions were concerned, he said 
that he was interested in getting the underwriting pro¬ 
visions done and he would let me know what his fee was as 
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soon as he knew how much work he had to do. He really 

wasn't sure how much work he had to do. 

0 And did you leave it at that at that time? 

A Temporarily, yes. 

0 Wiil you tell us what if anything happened 
thereafter with respect to the proposed going public of 
Manor Nursing Centres after that meeting and your having 
signed the underwriting? 

A No, I didn't sign it. 

THE COURT: He didn't say he signed it. 

A 1 didn't sign this agreement, but there were people 
on there whom I didn't know. There was West Coast — 

Q Well, what did you do, Mr. Feinberg? 

A Well, I didn't want to sign that agreement, be¬ 

cause I didn't know who these people were, and he said 
these were people who would be selling the stock, and that 
he wanted them to be stockholders in the company in 
exchange for them doing the work, and I said, "Well, I would 
like to — who are these people, I would like to know 
who they are." 

And he said, "Okay, I will introduce you to 

them. "* 

Then, two or three weeks later, he said he 
didn't think that I had enough meat wherebv havino 
just the Tenafly and the Emerson, I should oet a few more 

SOUTHERN DISTRICT COURT REPORT ERS. U.S. COURJ^pUU 
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2 

piccit of property so there would be more meat, in the under- j 


3 

writing. 


4 

V 

Q Would you explain to the jury and the Judqe what 

R 

5 

you mean by getting a few more — 


6 

A Well, what you normally attempted to do is to 


7 

get an option on the property, subject to a variance, 


1 8 

if necessary, subject to the necessary local approvals, 


9 

in addition to the variance. 


10 

Q So therefore, he wanted you to acouire more 


11 

property to build nursing homes, is that correct? 


12 

A Right. 


13 

Q And did you seek to purchase such property? 


14 

A I took an option on a piece of land in Riveredae. 


15 

THE COURT: Where is that? 


16 

THE WITNESS: Riveredge. These are all in New 


17 

Jersey, si**. I took an option on a piece of land in 


18 

Riveredge, in Washington Township, in Wayne, and in Paramus. 


19 

Q And did you inform Mr. Ezrine that you had acquired 


20 

other sites, as you have just testified? 


21 

A Okay. Then, yes, he asked me to qive him a 


22 

detailed paragraph, as detailed as I could, as to what the 


23 

sizei of the parcel was, you know, where it was located. 


24 

what I intended to put on it, the number of beds, what 


25 

I anticipated the cost would be, how much the cost of the 
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land was, how much did 1 reasonably think I would finance, 

| 

would it be conventional financing or FHA financing. He 
wanted a paragraph on each one. 

Q And did you speak to anyone else concerning 
the development of what dollars you might need to construct 
nursing homes on those particular sites for purposes 
of the public offering? 

A Well, I was aware of the cost of the land, 
naturally, because the options set it forth, and I discussed 
with Mr. Bayliss — well, the National Community Bank 
was probably the largest nursing home mortgaae company 
in the area. They did more with nursing homes. And I 
asked him what he thought, and we kind of roughed out 
what we could p\it on the site, the number of beds on the 
average. And we came up with some figures. 

Q And did you then speak to anyone else concernino 
what dollars you would need from the public offering 
in addition to the dollars you might receive from the bank 
by way of a loan for construction? 

A That was a conversation that quite honestly 
changed from week to week. There lust never was a 
firm figure until — 

THE COURT: Conversation with whom? Mr. Bayliss? 

THE WITNESS: No, Mr. Ezrine. 
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A It was changing from week to week what our costs 
would be, how much stock we would have to sell the public. 
Let's not figure the 64 A for a 90 per cent loan, let's 
figure it for an 80 per cent loan. 

So every time we sat down the numbers chanced. 

THE COURT* Am I to understand that what you 
mean, Mr. Feinberg, is that from week to week you discussed 
with Mr. Ezrine how much money he wanted to raise by this 
offering and every week the figure changed? 

THE WITNESS: It did. 


I 




I 
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Q Can you tell us why that figure changed? 

A Well, we initially planned, as an example, 
on the Wayne property — it was a piece of property that 
sloped gently towards the resevoir in the rear, so we 
wanted to take advantage of the terraine and build into 
the side of the cliff. Originally we put in 180 beds 
and then we said, no, 120 beds would be better, so he 
changed the number of beds, the type of construction. 

I didn't discuss this with Mr. Ezrine. 

Q Who did you discuss that with? 

A I went over this by myself with a Mr. Arthur 

Schimmel. 

Q Who is Mr. Schimmel? 

A He is a gentleman who we brought into our — 

originally brought into our construction company. 

Q You were, in essence, discussing construction 

costs with him? 

A That ia right. 

THE COURT: With Mr. Schimmel? 

THE WITNESS: Yes. There was a Zeruba, I 

think, Zeruba-Sposa. We discussed with ther what it would 
cost. 

Q Did there come a time when you arrived at an 

approximate figure of what you would hope to raise by 
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< 382a 

going public as a means of assisting you to build these 
nursing homes on SLtes that you just testified to? 

A Yes, we did. 

THE COURT: "We" being who? 

THE WITNESS: Myself, Mr. Weiner, and Mr. 

Ezrine came up with — we came up with a table: The 
name of the property, how much we thought it would cost, 
how much the land cost, how much we thought we could 
finance, what the furniture, fixtures and equipment would 
cost, and therefore how many dollars had to be raised, 
which would be the end, the last figure in the column. 

Q Did you do that with each and every property 

site? 

A Yes, we had to. 

Q Did there come a time that you worked on 

these numbers with Mr. Weiner who was then your accountant? 
A Yes, we did. That is, I did work with him. 

Q Did there then come a time that vou met Mr. 

Ezrine and indicated to him — 

MR. WILSON: Objection, it is leading. 

THE COURT: I want to hear what the rest of 
the question is. 

Q Did there then come a time that vou had a 
meeting, after you developed all of these costs, with V.r. 

i , 
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Ezrine? 383a 

THE COURT: He didn't say lie developed the 
costs with Mr. Ezrine. 

Q Did there come a time that you had a meeting 

with Mr. Ezrine after you had developed these costs? 

A Yes, we did. 

Q Can you tel? us who was present at that meeting, 

if you remember? 

A Well, there were several meetings and in the 
meetings it was either I and Mr. Ezrine or Mr Ezrine, Mr. 
Weiner and myself. 

Q Can you tell us the approximate time during 
which these meetings had taken place ? 

A We are at 1969 now. 

THE COURT: Early? 

THE WITNESS: Yes. 

The reason I know that is that we had already 
gotten a proof that Mr. Ezrine referred to as the boiler¬ 
plate paragraphs that are in every underwriting, so he had 
already run off a proof in January. So we wore past 
January now. 

0 And January, of what year? 

A January 1969. 

Q Can you tell us in that meeting if you can recall 
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then specifically in order or if you can’t recall specificall 
what in essence he said to Mr. Ezrine and what he said 
to you with respect to Manor Nursing Centres, Inc. going 
public in the early part of 1969? 

A I don't understand. 

Q What did Mr. Ezrine say to you after you had 
delivered all of this information to him? 

A Then he wanted to know — let's see. He 

wanted a paragraph on each one of us, I think on the 
directors, and then he wanted to know who our nirector of 
Nursing was. He wanted a paragraph on her. 

Q How did you furnish Mr. Ezrine with this 

information? 

A I asked Mr. Beckernan to write up about himself, 

and Mr. Bayliss to write about himself, and Mrs. Marnano to 
write about herself. 

Q How did that material get to Mr. Ezrine? 

A I gave it to him. 

Q What, if any papers did you draft for these 
purposes up until then, the purpose of going public? 

A A little paragraph about myself, the table I 
worked on with Mr. Weiner as to the costs of the land, 
and the construction and then we lost the option of 
Washington Township, so we had to revise the table. 
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2 

Q Ultimately all of this information was furnished 


3 

to Mr. Ezrine; is that correct? 


4 

5 

A Yes. 

Q Did Mr. Ezrine tell you what he would do 


6 

with this information? 


7 

A Use it for going public. 


8 

Q Did there come a time that he showed you 


9 

any printing or writing that he indicated were papers for 


10 

going public? 


11 

A Yes. I told you this printed proof of the 


12 

pages that would eventually be in the prospectus. 


13 

Q Do you recall what the earliest date of vour 


14 

having been shown such a proof was? 


15 

A It seems to me that it was early in January 


16 

of 1969, but I have all those in a file. I can have them 


17 

in here tomorrow morning. I have every proof. 


18 

Q And in early 1969, at that time, can you 


19 

tell us what Mr. Ezrine said to you concerning who the 


20 

underwriter would be, if he did say such a thing to you? 


21 

A Yes, Benjamin Werner. 


22 

Q When did he first mention the nane Benjamin 

Y 

23 

Werner to you? 


24 

A Well, I will have to go back. He first had 


25 

it on that agreement with these other people's names. 

1 


■OUTHtKN DISTRICT COURT RCRORTIR*. U.l. COURTHOUIC 

ROttV SQUARC, M«W YORK. N.V. CO 7-4M0 




1411 


roc jw 6 


Feinberg-direct 


386, 


THE COURT: When did he first tell you that 


Werner would be the underwriter for Manor Nursing? 

THE WITNESS: That was — 

THE COURT: When was that? 

THE WITNESS: In 1968. 

Q Can you tell us when was the first time you 
ever mot Mr. Werner, if you recall? 

A No. I met Mr. Werner twice. Before the closing 


date — 


Q Of February 20, 1970? 

A That is right, I only met him twice. 

Q Could you tell us when those dates were, if 

you recall? 

A I don't know the dates, but one was at the 

Hotel, I think it is the Pierre on 60th Street and Fifth 
Avenue, where Mr. Ezrine's son's bar luitzvah reception 


was held. 


The other one was in Mr. Ezrine's house, when 


his sister-in-law's first born — 

Q When they had the child's bris? 

A Okay, yes. 

Q And that was in December, 1969 or theearly 

part of 1970; is that correct? 

A I believe so. 
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Q Could you tell us what, if any, negotiations 

you had with Mr. Werner prior to February 20, 1970 con¬ 
cerning your public offering of Manor Nursing Centres, Inc.? 

A I had none with him directly. Mr. Ezrine 

had the agreement already executed. It just needed my 
signature. 

Q Could you tell us what, if anything, Mr. 

Ezrine said to you about Benjamin Werner concerning Mr 
Ezrine's relationship to Benjamin Werner Company? 

MR. WILSON: Objection. The whole conversation 
is that Benjamin Werner is the reason I’m rising. I ask 

it just be limited, not led. 

THE COURT: I will sustain that objection. 

If you want to ask what Mr. Ezrine told him about Mr. 
Werner, I will allow that. 

i 

When he first spoke to you about Mr. Werner, 

what did he tell you about him? 

THE WITNESS: He told me Mr. Werner was a 
wholesaler. I didn't toiov what a wholesaler was. 

He said, "Not only is he a wholesaler, he is 
a wholesaler’s wholesaler. He takes underwritings and 
gives it out to wholesalers who then have selling groups." 

Q When, if you remember, was the first time that 

Mr. Ezrine said that to you? 
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2 

A The first tine he told me about Benjamin 

3 

Werner. 

4 

Q Did there come a time when you in fact signed 

S 

an underwriting agreement with the company known as 

6 

Benjamin Werner & Company on behalf of Manor Nursing 

7 

Centres? 

i 8 

A Yes. 

9 

Q Could you tell us where that took place? 

10 

A I signed it in Ivan Ezrine's office. 

11 

Q Was Mr. Werner present? 

12 

A No , I had only met him twice before the 

13 

closing. 

14 

THE COURT: When did you sign the underwriting 

15 

agreement with him? 

16 

THE WITNESS: 1969, I believe. 

17 

THE COURT: What part of the year? 

16 

THE WITNESS: Probably it was the early — 

19 

early in the year. 

20 

THE COURT: I guess you gentlemen know what 

21 

the date was. 

22 

THE WITNESS: I have a copy of it. 

- 23 

THE COURT: Never mind. Let's go ahead with 

24 

the questioning. 

25 

Q Early in 1969? 

f 
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A Yes. 

Q Could you tell us, what, if any, prior business 

dealings Mr. *5zrine indicated he had had with Benjamin 
Werner during the course of these conversations with you? 

MR. WILSON: Objection. 

A The only thing he said about his relationship 

with him was that he was his friend and he had done a 
lot of work with him and for him. 

Q When Mr. Ezrine asked you to sign the under¬ 

writing agreement, did you sign it then and there or did 
you show it to anyone else? 

MR. WILSON: This is leading. What did he 

do is the proper question. 

THECOURT: Sustained. 

Q When Mr. Ezrine first showed vou the under¬ 

writing agreement, what did you do with it? 

A I read it and there were portions of it that 

I didn't understand and he said that is what he was there 
for, and he explained them to me. 

Q How many attorneys did Manor Nursing Centre 

employ or retain the professional services of during the 
period that it was going public beginning in the latter 
part of 1968, going into 1969? 

A David Beckerman was our attorney and Ivan Ezrine 

l .i 
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called himself Special Counsel. 


390a 


Did there come a time when you retained the 


services of Ivan Ezrine? 


THE COURT: "You" being Manor Nursing? 

MR. SEIDMAN: Yes. 

THE COURT: Will you use the name? 

MR. SEIDMAN: Yes. 

He was already our attorney as special counsel 
THE COURT: When did Manot Nursing retain 


him as special counsel? 


1968. 


THE WITNESS: I guess it would be late in 


And could you tell us for what purposes you 


retained the services of Ivan Ezrine as special counsel? 

A Well, David Beckerman knew very little about 

SEC law and Ivan Ezrine was supposed to be an expert, so 
we retained him to write the prospectus, to do all the 
work. He retained an underwriter for us and assured us 
there was no problem in selling the underwriting. Ho 


assured — 


THE COURT: The question was, for what 


purposes you retained him. 


THF WITNESS: To do all of these things. 

Did there come a time that Ivan Ezrine requested 
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of you payment for the services that he was to render 
as special SEC counsel? 

A Our agreement was that lie was to be paid when 

the underwriting was closed. 

Q Therefore, up to and including the date of the 

closing, which is February 20, 1970, Ivan Ezrine — 


statement. 


THE COURT: Ask a question. Don't make a 


MR. SEIDMAN: Yes. 

Q Can you tell us what, if any monies -- 

THE COURT: Or other compensation. 

q — or other compensation Ivan Ezrine ha.! hern 

paid by Manor Nursing Centres, Inc. for his professional 
services up to and including February 20, 1970 by Manor 
Nursing Centres, Inc.? 

A I don't believe we paid him anything up to 

and including February 19, but on February 20 we gave him 
a check for, I think it was, $50,000-some odd. 

THE COURT: What \*s the agreement as to 

Manor Nursing Centres and Ezrine as to what he would be 
paid when the closing was complete? 

THE WITNESS: He took it on a contingency 

basis. At some time in the latter part of 1909 we settled 
on a $50,000 fee, but he was only to get paid that if ».«_• 
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went public. 302u 

Q Can you tell us what if any other consideration 

or compensation Mr. Ezrine ashed for as part of his 
agreement to represent you either on his behalf or an’.cro 


302< 


else 1 s? 


THE COUPT: Are you ash inn v.'Vat he ash 


for or what was agreed to? 


MR. SCIOMAN: I am seeking to develop the 


conversation. 


MR. WILSON: Ask him what was the converse'. ^ 

about that subject and you'll get the answer 

THE COURT: YOu can ask, if you wish, 

was there any other conversation about further compensa. io.: 

to Mr. Ezrine. 

MR. SEIDMAN: Very well. Besides the 

$50,000, either for himself or for anyone that he indicate' 

was to receive something. 

THE COURT: Let's take him first. 

Was there anv conversation with regard to 
compensation for Mr. Ezrine beyond that $50,^00? 

THE WITNESS: Him, personally? Ivan L/rine . 

THE COURT: Yes. 


Yes. 
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THE COURT: What do you mean by savinq he starter 
it? You mean he had a lawyer organize it? 

THE WITNESS: He orqanized it, ye3. 

THE COURT: What was the nature of your business 

entity before that? 

THE WITNESS: The Manor at Tenafly and we had aare 
that we would call — 

THE COURT: The Manor Nursinq Centres, Tnc. 
was a corporation you formed after you had met Mr. Ezrine? 
THE WITNESS: That is correct. 

THE COURT: And he was the lawyer who arranoed 

for the mechanical formation of it? 

THE WITNESS: He formed the corporation. 

THE COURT: And he asked you as part of this 
transaction to see to it that Glendale, Incorporated 
and Atlantic Services received some of the stock of Manor 
Nursinq as oriqinal stockholders? 

THE WITNESS: Yes. 

THE COURT: And you aqreed to it? 

THE COURT: Yes. 

THE COURT: All riqht, qo ahead. 
q And at that time did Mr. Ezrine indicate to vou 
who the principals of Glendale, Inc. and Atlantic Services 

were? 
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A He didn't know who Atlantic Services were but 
sometime later — 

THE COURT: No, Mr. Seidman asked you, at that 


time. 


THE WITNESS: No. 



A NO. 

0 Now, did there come a time that you placed assets 
or property that either you or companies that vou owned into 
the entity or business structure called Manor Nursinq 

Centres, Inc.? 

A Yes. 

q And could you tell us what assets you, Ira 
Feinberg, or Ira Feinberg, the corporate entities that 
he owned placed assets into the new company known as 

Manor Nursing Centres, Inc.? 

A Did there come a time? 

Q Yes. 

A Yes. 

THE COURT: Who put what into it? 

THE WITNESS: I put in — 

THE COURT: You owned it personally? 

THE WITNESS: I owned it personally. 

THE COURT: What? 

THE WITNESS: The Manor at Tenaflv, or I 
and my wife owned it. In New Jersey I think she owns it if 
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THE COURT: I don't know. 1 was askina vou. 

0 In any event, did you place 

THE COURT: Let him tell us what he did. 

Q What did you put into Manor? 

A The lands, the buildings, the furniture, the 
furnishings, the equipment, the money in the bank. 

THE COURT: To put it simply, are you tellinq 
us that the company you owned transferred all of its 
assets to Manor Nursing Homes, Inc.? 

THE WITNESS: That is correct. 

0 And did there come a time that vou placed other 
assets into the company known as Manor Nursing Centres, 


Inc. ? 


A I had a deposit on the land at Emerson -- I 
don't remember whether it was $10,000 or $20,000 which 
was put in there, and I transferred all the options in there, 

Q Did there come a time that Mr. Esrine placed 
any assets that he might have owned into the company known 
as Manor Nursing Centres, Inc.? 

A No. 

Q Other than yourself, Mr. Feinbero, did anv other 
individual put any assets into the company known as Manor 
Nursing Centres, Inc.? 
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A No. 

Q Now, could you tell us what the approximate value 
on your books and records of the property that you did 
place in Manor Nursing Centres, Inc. was at the time that 
you in fact put it into the new corporate structure? 

A What the book value was or what its value was? 

0 What its value was. 

A Well, it coat nine hundred and some odd thousand 
dollars to build and I had a 359 or $357,000 mortgage 
balance. 

THF. COURT: And how much depreciation had there 

been? 

In other words, did you have this property 

valued at the time that you transferred it? 

THE WITNESS: No. We didn't have it appraisee! 

if that is what you mean. 

THE COURT: I don't mean appraised, but normal 1' 

a value is set on the property at the time it is transfers 
to the corporation so that the stock can be issued in 
relation to it. I'm not sayinq that's necessary but 

it is normal. Did that happen? 

THE WITNESS: No, it didn't happen. 

THE COURT: All right. Will you explain what vou 
believed the property was worth and how you reached that 
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2 

figure? i 

3 

THE WITNESS: Well, the buildinq was worth at 

4 

least as much as it cost to build. 

5 

Q And what was that? 

6 1 

A Bine hundred and some odd thousand dollars. And 

7 

then of course the nursing home building as a nursinq home 

8 

is worth much more than ju B t the buildinq by itself. 

9 

because there is a staffing problem. 

10 

Tn other words, it cost about $100,000 before you j 

11 

are able to staff the buildinq and have your patients in. 

12 

0 Therefore, would you qive us what the approxir 

13 

value of the assets that you transferred into the company 

14 

were at the time that you transferred them into Manor 

15 

Nursinq Centres, Inc.? 

16 

A It was calculated to be about $625,000. 

17 

THE COURT: That's what I asked: Who calculated 

18 

it? 

19 

THE WITNESS: Mr. Esrine, Mr. Weiner and myself. 

20 

THE COURT: All riqht. That's what T wondered 

21 

THE WITNESS: I’m sorry, I misunderstood. 

22 

MR. WILSON: What was that? 

23 

THE COURT: He said he was sorry, he misunder¬ 

24 

stood my Question. 

25 

Q Was there any value attributed to good will in 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURT HOUSE 

1 




1 


mp.r f 6 


Feinberg-direct 


2 i 

3 

i 

5 

6 


7 

8 

9 

10 
11 
12 

13 

14 


I 


l! 

i 


i 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 I 


that figure? 


400c 


A No. 

Q Wap the*'© an/ value attributed to the fact 
that there v/as a going business at the location of the 
particular asset? 

A No. We took a 359 mortgaqe and a 5625,000 
I think it was the value, that was about 969 or $960,000. 
T think the building cost $462,000 to build. That is 
what the number came from the stock that I was to be 
selling as a selling stockholder. That was the number. 

Q And other than what you contributed to this 
venture. Manor Nursing Centre, Inc., did any other 
individual contribut any physical asset? 

THE COURT: He already said no. 

THE WITNESS: Physical assets, no, but some 
people put in five cents for each share. 

Q At the time that you rfere operating the nursino 
centre in 1969 when you were going public, Mr. Feinherg. 
did you have any other active business enterprises qoina 
for you? 

A Yes. I had built an apartment house. 

THE COURT: Did you maintain an interest In if 

at that time? 

THE WITNESS: Yes. 
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401* 

A I built a 78-family high rise apartment house in 
Hackensack, New Jersey. 

Q And what other assets did you have, if you 
recall? 

A 1 don't know what you mean by what other assets? 
You mean did 1 have money in the bank or stock? 

Q Yes. 

A Yes. 

Q And could you tell us what assets you had? 

A I had some money in the bank. I had some stock. 

0 Will you tell us what stock you had? 

A I wouldn't remember now. 

0 

Q Offhand? 

A No. 

0 At or about that time did you have an interest 
or own any stock position in a bank in New Jersey? 

A Yes. 

0 So therefore did you place yovir last asset into 
the venture known as Manor Nursinq Centres, Tnc., Mr. 
Peinberg? 

A No, sir. 

Q In 1969 did you from time to time meet with 
Mr. Ezrine or speak to him by telephone? 

A Yes. 
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0 And can you qive us the approximate date upon 
which he first indicated to you that the work that he was 
doing as special SEC counsel had reached that staae that 
you were close to going public? 

A It would be kind of late in the year of 1969. 

He received what -- as best as I can explain it, he 
received what he referred to as comment letters that had 
to be answered, and I think that when we got into about 
October of 1969 he said we were almost there. 

Q Now, up to that date in October of 1969, M*-. 
Feinberg, can you tell us what if any paper you had 
delivered to the Securities and Exchange Commission 
personally? 

THE COURT: Bu mail or otherwise. You don't 
mean he actually delivered them in Washington? 

Q As a direct communication between you, Ira 
Feinberg, and the Securities and Exchange Commission, 
whereby you didn't use the services of Ivan Ezrine? 

A I never went to the SEC. I never brought 
anything there. I never was there. 

Q From time to time, did Mr. Ezrine renuest 
either information or papers from you up to that October 
1969 date? 

A Well, continuously. He said he needed papers 
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for exhibit*, and he needed copies of our mortaaces, copies 
of land agreements, certain books and records from the 
company. 

Q What else did he request of you at that time? 

A It was all — it was all papers and information 

that he said was necessary to keep putting into the 


prospectus. 

Q And did he tell you what if anything he needed 
for purposes of sending to the SEC or what he needed 
for purposes of his own records in his office or did he 

not distinguish between that? 

A I don't think that that was ever, you know, 
brought out in just those words. He needed all these 
papers in order to complete the prospectus. 

Q And as of October 1969, you had still not met 

Mr. Benjamin Werner, is that right? 

A Well, I can't really say that honestly because 
I don't really remember when Errine's son's bar mitzvah 
was. I think it was late in *69, but I can't tell 
you whether it was October or November. 

Q Op to and including October 1969, can you teil 
us whether or not you had met Harold Greenbera or Leonard 
Glass? 

A Op to October of 1969? 
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o V... 404a. 

A No, sir. 

Q Up to October of 1969, had you ever net a nan bv 
the name of Jack Naiman? 

A No, sir. 

Q Up to October of 1969, had you ever net a nan hv 
the name of Joseph Delmonico? 

A No, sir. 

0 Up to October of 1969, had you ever net a nan 

by the name of Chris Netelkos? 

A No, sir. 

0 Up to October of 1969 had you ever heard o f the 
name of David Jamieson? 

A No. Not at all. 

Q What if any instructions did Mr. Ezrine qive 

you concerninq what you miqht of miqht not do with respe< t 
to the sale of Manor Nursinq Centres stock to the public 
in October of 1969, if such is the beqinnina date? 

THE COURT: Will you rephrase that ouestion? 

MR. SEIDMAN: Yes. 

Q Did there come a time when Mr. Fzrine, as your 
SEC counsel, qave you any instructions as to what vou, 

Ira Feinberq — 

THE COURT: Personally? 


404c. 
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405 * 

MR. SEIDMAN: Yes. 

THE COURT: All right. I just want to be sure. 

Q — miqht do with respect to the sellinq of Manor 
Nursing Centre, Inc. stock? 

A Are you asking me what the first time he qave 
me any instruction was? 

Q Yes. 

A In January of 1970. 

Q All right, fine. 

THE COURT: January of 1970? 

THE WITNESS: Yes. 

0 In January of 1970 can you tell vis what Mr. 
Ezrine said to you, if anything, concerning — 

A Can I oo back about two weeks, three weeks? 

0 Yes, you may. 

A All right, in the middle of December, my wife, 
my daughters and myself went to Florida, and when we 
left there had alreadv been a telegram from the SEC 
that the registration was effective, and Mr. Ezrine said 
he had the entire issue sold, he told that to mvself, to 
Mr. Weiner and Mr. Beckerman. The entire issue was sold. 

THE COURT: Did he tell Weiner and Beckerman 
in your presence? 
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THE COURT: All right. Let'* keep it to 
yourself and Beckerman. You don't know when he told it 
to Mr. Weiner. 

THE WITNESS: Well, Mr. Weiner told it to me. 

THE COURT: That doesn't mean you know Mr. Fzrinc 


i 

: 


told him. 


All right. He told you and Mr. Beckerman that he 
had sold the entire issue. 

THE WITNESS: That the entire issue was sold and 
"Go to Florida and enjoy yourself." 

That was it. When I came back from Florida, 
the 2nd of January, the 3rd of January -- I am not 

sure — the 4th, he said he was having some trouble and was 

there any way that I could help him sell some stock? 

THE COURT: I think the question that Mr. Peidman 
asked you is whether he qave you any instructions about 
what you could do with the stock or what you could do 
with regard to selling the stock. 

MR. SEIDMAN: That is my question. 

THE WITNESS: Well, he said to go out and try 
to sell some of the stock. I said, "Well, where do vou 

suggest that I sell the stock? I am not in that business." 

He said, "You go to your vendors and your friends, 
whoever you know. You go to some of your friends who want 
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to make a buck and maybe they can sell some of the stock." 

And he said, "Go wherever you have an account, 

, personal account, and talk to your broker, representative.' 

o And this was said to you by Hr. Errine in the 
early part of January of 1970: is that right? | 

A Real early in the month. 

THE COURT: Mr. Seidman, I am afraid I will 

have to terminate the day. I have to attend a meeting 
at this time. We will continue tomorrow morning at 10:00 

o'clock, ladies and gentlemen. 

I would like to see the attorneys in the robino 

room, briefly. 

(Jury left courtroom.) 

(In the robing room.) 

THE COURT: I just wanted to ask you, Mr. 

Seidman, although I think it is not the easiest thing in I 
the world to answer, how long do you think vour direct 
examination will be? 

MR. SEIDMAN: At least through the morning 

tomorrow, your Honor. I may be wrong 

THE COURT: No, but we are still going, I take xt? 
MR. WILSON: Yes, I think we have suddenly gotten j 

a new ballgarae.going again. 

THE COURT: Now, I am going to ask counsel 
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to do the following: Tomorrow is Tuesday. 408« 

(Discussion off the record.) 

THE COURT: All requests to charge are to be 
filed with my chambers or me personally no later than 
10:00 o'clock Monday morning, this coming Monday. That 
gives you a week from now. I will need them by then, 

certainly. 

All right, thank you very much, gentlemen. 
(Adjourned to November 26, 1974-10:00 a.m.) 

MR. SEIDMAN: If your Honor please, I assume 
that 1 will be served with a copy of counsel's reauests 

to charge. 

/ 

THF. COURT: Absolutely, and you will serve him 
with yours. 

(Adjourned to November 26, 1974 - 10:00 a.m.) 
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UNITED STATES OF AMERICA, 

- v a - 

• IRA FBINBERG and JOSEPH DBLMONICO. 
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73 Cr. 464 


November 26, 1974 
(10:15 a.m.) 

(Trial reauraed; in the robing room.) 

THE COURT: All right, Mr. Feinberg. 

DEPENDANT FEINBERG: I had asked Mra. Panrer 

«•» 

to apeak to you. 

THE COURT: I called you all in because Mr. 

Feinberg haa something to say to me. 

DEFENDANT FEINBERG: I take medication about 

every hour. I would rather not take in front of the ?ur". 
It is difficult to ait in the chair. I have a steel brace 


on. 

THE COURT: Yea, I know you do. 

DEFENDANT FEINBERG: It is rather difficult. 

I 

THE COURT: Would you like to have a recess'* 

DEFENDANT FEINBERG: About once an hour for iust 

five minutes. 

THE COURT: All right. 

DEFENDANT FEINBERG: It is difficult to sit in 
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Che chair. I can't alt In a aoft one and I can't alt in 
a hard one. but the hard one la the better of the two. 

MR. WILSONt I. too, have an application. It 
deala with Mr. Felnber,. I don't know it the Court wlah.e 
him to be here. 

MR. SEIDMAN: He has a right to be here. 

THE COURT: Yes. 

MR. WILSON: The cause of «y concern, which the i 

Government has had from the very start of this case, is | 

the issue of restitution or issue of how Mr. Peinberq has 
lost a lot of money not be brought before this jury in 

an effort to bring sympathy for him. 

Yesterday a red flag went up, at least in my mind, 

when questions were asked by Mr. Seidman dealing with 
-How much were you worth beyond the investment you made in 

the Manor Nursing Centers"? 

The Court has already dealt with this matter as 

to Mr. Seidman and I would appreciate it if the Court would 
direct Mr. Feinberg not at any time, unless the Court has 
cleared it ahead of time, to state to the jury how he has 
lost all his money or that he has returned all his money 
back to the trustee or anything of that nature. 

That is the Government's application. 

THE COURT: I think, Mr. Feinberg, that your 
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2 

answers to Mr. Seidman's questions so far have been quite 


3 

responsive. It does not seem to me that they have 


4 

i 

wandered. * 

5 

It is a fact that whatever hard luck you may have 

6 

suffered as a result of this fiasco I'm using that 


7 

without judging the present proceedings — is irrelevant 


1 8 

to the charges before the jury and the jury would not have 

9 

a right to consider the question of how you suffered or 


10 

what gain you made either, as far as that is concerned. 


11 

The question as I see it, anyway, is whether 


12 

you knew what you were doing, because I believe that on 


13 

the whole the facts are not seriously disputed. Maybe 

14 

some details will be. Of course, I understand that. 

* 15 

Therefore, I want you to guide yourself 

16 

accordingly, but primarily the responsibility, of course, 


17 

is on Mr. Seidman. I'm not doing anything except to 


18 

remind you that that is ray view of the case. 

1 

1 

19 

MR. SEIDMAN: I believe that the motive, intent i 

21) 

and knowledge of my client with respect to the facts of 


21 

this case play a vary important role in the assertion 


22 

THE COURT: A key role, of course. 


23 

MR. SEIDMAN: I was being moderate in my 


24 

understatement. 


25 

THE COURT: But this has nothing to do with 

I 

1 
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MR. SEIDMAN: However, your Honor, it goes to 

hi* motive and hie intent. If anything, I believe — 

THE COURT: What goea to hia motive and intent? 

MR. SEIDMAN: Aa to what hi* surrounding 
financial condition waa at the time. 

THE COURT: Perhapa ao. That waa allowed yea- 

terday. 

MR. SEIDMAN: Further, whether or not — 

THE COURT: I think it ia peripheral, to be 

frank, but I chooae to favor the defendant rather than to 
be narrow about it. 

MR. SEIDMAN: If your Honor pleaae, there has 

been an awful lot of peripheral material that has qone 
into thia case. 

THE COURT: I don't think there is any need 

for ua to fuaa about thia. Let'a get on with the case. 

► r. SEIDMAN: I My be further considering one 

further application. I don't know whether 1 will pursue 
thia. However, I think I should give the Court warninq. 
It is conceivable that I may ask the Court to call Mr. 
Ezrine as a witness in this case. 

THE COURT: I don't know what you mean by 

"the Court" to call him as a witness. 
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MR. SEIDMAN: In certain instances 1 believe 

the court has within its power to call a witness. 

THE COURTt I don’t intend to do that. 

MR. SEIDMAN: In the event that the Court doesn 

intend to do that, then it is conceivable that I would 
intend to call Mr. Etrine as a witness in this case. 

Of course, there is the possibility that Mr. Esrine on such 
an occasion would assert his Fifth Amendment privilege 
against self-incrimination and in view of the fact 

THE COURT: It is a question whether it is 

assertable at this stage. 

MR. SEIDMANi I believe it is in view of the 

fact that he has not been sentenced as yet. 
the COURTi You may be right. 

MR. SEIDMAN: I believe the statute directs 

the United States Attorney, if he did call Mr. Esrine as 
a witness in this case and should the witness somehow 
assert his privilege against self-incrimination, to request 
of the Court that the Court entertain a motion to grant 

that witness Immunity. 

THE COURT! That goes for approval to the 

Attorney General, and so on. 

MR. SEIDMAN: Assuming all that were to take 

place, whether he did or did not is materisl to whst I'm 



I 
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suggesting, assuming that all those praconditiona had 

placa. I am going to ask the Court that in view of 
tha fact that the Unltad States Attorney would in that 
instance, should ha determine or should ha have determined 
to have called Mr. Ssrine as a witness, assuming ha obtained 
tha appropriate approval from Washington, to request the 

Court the granting of iamunity. 

I respectfully submit that in view of the feet 
that Mr. Feinberg is on trial here that I will reouest 
the Court possibly that on application of the defendant. 

Mr. Peinberg, that the Court grant inmunity. 

THE COURT: I have no authority to do it. 

MR. SBIDMAN: Just bear with me. 

THE COURT: I have no authority to do it. 

MR. SEIDMAN: I'm not suggesting that you do. 

Will you just bear with me? 


assert — 


If x were to subpoena Mr. Ezrine and should he 


THE COURT: You have made the record. You have 


asked me to do it and I tell you there isn't any authority. 

MR. SBIDMAN: I submit to you, then, sir, that 

such is a denial of equal protection under the law with 
respect to my client, in view of the fact that the 
prosecutor would have that option and does have that option 
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in this case, whereas the Court has just informed me that 
the defendant could not similarly present his defense in 

this case. 

THE COURT* Mr. Saidman, say it quicker. 

MR. SEIDMAN* I think I have said what I wished 


to say. 

THE COURT* You have some good points, in a 

sense, but you take forever to say them. 

MR. SEIDMAN* I apologize for the longevity of 


my tatements. 

DEFENDANT FEINBERG: May I say something? 

MR. SEIDMAN* Speak to me. 

(Pause.] 

MR. SEIDMAN* We will deal with restitution 
at a later date. I assure the Court that I will not bring 
that out without previously conferring with the Court. 

MR. WILSON: The witness is not to bring it up 

on his own without instruction — 

MR. SEIDMAN: I object to your lecturing me or 

the defendant in the presence of the Court in that type 
of tone. 

THE COURT* I agree. 

All right, Mr. Schweller, do you wish to say 

something? 
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(In open court.) 

THF COURT: All rioht, Mr. Seidman. 

MR. 3 KIDMAN: Miqht I have the last question? 

THF COURT: Yes. 

MR. WILSON: There was an objection as to form. 

THE COURT: If he wants it to remind him — 
well, I think you know what you were talkino about. 

0 After you found out those facts about Mr. Ezrine 
and Mr. Werner what did you then do, Mr. Feinbero, in 
either November or December of 1970? 

A Well, in early December, Mr. Weiner — Se'Tncur 
Weiner and I had a discussion as a result of the attemnted 
verification of the Netelkos bank account, and we decided 
that — I told him, he said, "Look, let's find another 
attorney and let's qo sit and talk to somebody.” 

O And at that time, could you tell us what you did 
after that conversation with Mr. Seymour Weiner with respect 
to another attorney? 

A Seymour Weiner recommended an attorney by th*» 
name of Lawson Bernstein. 

0 And did you qo to Mr. Lawson Bernstein, an 
attorney? 

A Yes, we did. 

0 And as a result of -- 

i 


*h 


ere did vou oo to? 


toi 
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Hi* office? 

A Ohk to hi* office, ven. tt was at — 

o And did vou engage in certain conversations with 


Mr. Bernstein? 

A yea. 1 explained everythino to him. 

0 Tell us what you said to Mr. Bernstein and what 


vou told him? 

MR.WILSON* Obiection. 

THF COURT: Sustained. 

MR. SEIDMAN: If your Honor please, I don't 
believe that is hearsay as to what Mr. Feinbero said. 

THF COURT: All right. Oo ahead. 

A I told him exactly, from the day I met Mr. 
Ferine right up to that morning. I reviewed everythino 
for him, and qave him all the information, all the 
pertinent facts. 

r Can you tell us how manv meetings you had with 


Mr. i.awson Bernstein — 

MR. WILSON: Objection. 

THE COURT: Overruled. 

0 Tell us how many meetings vou had with Mr. Lawson 
Bernstein during December or November of 1970. Mr. 

Feirberg? 

A Three or four. 


i 
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o And as a result of that meetino. can vou tell 

us what if anythinq — 

THP. COURTi That meetino or those meetinos? 

0 Those meetinos. Pardon me. 

As a result of those meetinqs, can you tell me 
what if anythinq was prepared with your assistance? 

A Well# we first retained him as an attorney 

THE COURT: The question was, did you prepare 

anythinq as a result of those meetinos? 

THE WITNESS: Yes. A filinq for the Securities 

and Exchanqe Commission, that 10-K. 

0 I now show you Feinberq Exhibit N and ask you 
whether or not this is the material that was prepared as 
a result of the meetinqs with Mr. Bernstein and Mr. Weiner. 
A I assume It is, yes. 

0 And I ask you particularly to examine the 
writinqs beqinninq at paqe P-7 — pardon me beqinninn 
on paqe f-7 of Feinberq Exhibit N ar.d ask you whether or 
not, in words or substance, this w/is the information that 
you furnished to Mr. Bernstein for preparation of 

Government' s Exhibit — 

THE COURT: P-7 throuoh what oaoe? 

MR. SEIDMAN: Particularly P-7 throuoh p- 11, 
your Honor, at the top. 
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THE COURT: Do you understand the truest ion? 

THE WITNESS: Yes, I do, sir. 

A This MS ss a result of meetlnns held In danuarv 
in the si.in. Kith Mr. Weiner and Mr. Bernstein In order 
to make sure that we had every fact correct and that 


everythlna that he presented was 


put in here that we were 


hi 

11 
12 
II 
It 

ir» 

i*» 

i? 

in 

11* 


aware of. 

O Now, at the time that you nave this Information 
to Mr. Bernstein for the preparation of Felnberq’s Exhibit 
H were you aware of the fact that this information was 
qolno to he furnished to the Securities and Exchance 

Commission? 

A Certainly. 

o In October of 19*9. Mr. Eeinbera, did vou know a 
man by the name of Jack Naiman? 

A No, I didn't. 

o In October of 1969, did you know a man bv the 
name of Joseph Delmonico? 


i 





2.1 

21 

2f» 


A No, I didn't. 

THE COURT: You asked these verv cuestlons vester'S" 

i 

afternoon. 

MR. SEIDMAN: Yes. It will lust take me a moment, 
your Honor. I lust wanted to hopefully flow looic.llv 
with respect to the substance of my examination. 
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THE COURT: All right. 

0 Can you tall ua who introduced you to Mr. Naiman? 

A Mr. Esrine. That’s not really a fair statement, 

we met Mr. Exrine up there, and somehow everybody was 

introduced to everybody else. 

THE COURT: Excuse me, Mr. Feinberq. You met 

Mr. Exrine up where? 

THE WITNESS: At Deneso's office. 

0 Who told you to go to the Deneso office? 

A Mr. Exrine called Mr. Weiner and I at Mr. Weiner s 

office and said that we were in East Orange, to drive 
over to Park Avenue and — I think it is East Orange, also, 
or South Orange — I am not sure — but it is right in 
that vicinity. 

q And can you give us an approximate date when you 
received that phone call from Mr. Exrine? 

A It would be sometime in January of 1970. It 
seems like the latter part of January would be 


closer. 


When is the first time you learned that Mr. Jack 


Naiman had a criminal record? 


I knew when he 


rrested in Mr. Exrine 1 s 


office, if that is what you mean by a criminal record, 
but other than that I didn't know until I came into this 
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2 

court. 422a 


j 'l 

0 And can you aive us the approximate date, if vou 


1 

would, when Mr. Naiman was arrested in Mr. Karine's office. 


:> 

if you recall? 


(i 

THE COURT: I believe Mr. Naiman testified 


7 

it was in April of 1970. 


> N 

1 

Does that sound right to you? 



THE WITNESS: It was about that time, sir. 


! 

in 

o Were you aware of the fact that Jack Naiman 


n 

had a criminal record — if I may characterise it, if the 


1 

u 

Court would permit me — 


it 

MR. WILSON: Your Honor -- 


M 

THE COURT: Don't characterise it. Just ask 


, 15 

were you aware of the criminal record — 

t 

Ifi 

o Were you aware, prior to April of 1970, and 

17 

particularly in January and February of 1970 and in March 


IM 

of 1970 that Jack Naiman had previously been convicted 


1 !) 

for approximately — of approximately six crimes? 


20 

A I didn't know. 


21 

O When was the first time that vou met Joseph 


22 

Delmonico? 


2.1 

A The same time — whatever dav I met Mr. Naiman 


21 

I met Mr. Delmonico. It was an evening, not a day. It 


25 

was in the evening. 
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O And can you tell us who Introduced vou to Christos 
Netelkos and when? 

A Monroe Kessler introduced me to Mr. Netelkos 
in late January, the latter part of January of 1970. 

0 Could you tell us how Monroe Kessler came about to 

introduce you to Mr. Netelkos? 

A Starting with the chain of events? 

Q Yes, will you please? 

A Mr. Errine, early in January, said he needed some 
help to sell the underwriting, and would I talk to the comna; y 
that 1 did my stock business with. Thev were Eastman 
Dillon, in Wayne, New Jersey, and 1 spoke to the repre- 

I 

sentative, whose name was John Pensik and he said he would 
set up a meeting with somebody whose name was Cura, 

Geia, and there was a meeting set up, I guess about the 
middle of January with Mr. Gera, Mr. Kessler and some other 
crentleman, all from Carlton Cambridae and I at J. B. Marios 
Restaurant on Route 4, in Paramus, New Jersey. 

As a result of this, there was a oeneral dis¬ 
cussion about what the company had and what the comoanv 
planned to do, the sire of our underwritino, the — you 
know, the details. How much the stock was for, et cetera. 

0 was Mr. Netelkos at that meetino? 

A No, sir. Mr. Kessler then said that he -- 

i 
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THF COURT: Who was Mr. Kessler? What was his 

.» 

i 

status or connection? 

4 

THE WITNESS: I think he was the head of the 

l 

r» 

Carltor Cambridge office. 

K 

THE COURT: All right. i 

1 

A He said he thought that the companv would he 

>4 

Interested, because they were an over-the-counter house. 

!l 

think he called them a third market maker or somethino like 

K» 

that. 

11 

And he said he would arrange an apoointment for 

12 

me to speak to the fellow who was in charoe of all of their 

i:t 

hack room operations. and I guess maybe ten davs, two 

14 

weeks later, there was a meeting arranged with Mr. 

IS 

Netelkos. 

Hi 

I met Mr. Kessler across the street from the 

17 

Berqen County Courthouse administration building where 

18 

Mr. Netelkos ’ office was. He went \ipstairs and introduced 

IH 

me to Mr. Netelkos, and he just stayed a few minutes and hr 

20 

ljit, and that is how I met Mr. Netelkos. 

21 

0 Could you approximate the time that you met 

22 

Mr. Netelkos, Mr. Peinberg? 

2TI 

A I'm sorry. What? 

24 

0 Might you be able to approximate the time-- 

'2T> 

THE COURT: When did you meet him? 


1 . 
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THE WITNESS: Close to the end of Januarv. 
q Now, can you tell us who told vou that the 
Manor Nursing Centres, Inc. public offering was effective 
and available to purchase by the public, in 1969? 

A The securities and Exchange Commission sent us 


a telegram. 


THE COURT: Who told you? nid vou receive the 


telegram personally? 


THE WITNESS: Yes. 


o And will you tell us what if anv instructions 
Mr. Ezrine gave to you with respect to what vou were per¬ 
mitted to do with respect to the sale of Manor Nursing 
Centres, Inc. stock after it became effective on December 
8, 1969? 

MR. WILSON: I have to object to the use of 
"instructions," and the leading nature of the ouestion. 

MR. SEIDMAN: I will take that out. 

MR. WILSON: "Was there a conversation" is the 
way it should always be framed, and that’s mv standing 
objection. 

THE COURT: I will use that form. 

0 What if any conversation did you have with Mr. 
Ezrine concerning what you, Ira Feinberq, were oermirted to 
do concerning the sale of Manor Nursina Centres, Tnc. stock 
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•» 

after it 

became effective on December 8, 1969? 


t 


THE COURT: Is your question intended to ask abon* ^ 


4 

conversations relatinq to what Mr. Feinberg could do in the 


r . 

sale of 

his own stock in Manor Nursino or with regard 


1 1 

to the sale of stock other than that which he owned, or both] 


7 1 

i 


MR. RFIDMAN : I would state that it Is both, vour 


1 H 

Honor. 

THE COURT: Well, you know what you are asking. 


10 


Will you answer the question, please? 

j 

il 

A 

When we got the telegram, on December 8th, he told 

12 

me 

, 

! 

I.J 

0 

Who ia he? Will you please use names? 


14 

A 

I'm sorry. Ivan Esrine told me within a de« or 


. ir» 

l 

two thereafter not to concern myself — I was ooina to 



Florida 

the following week, not to worry, the issue was all 


17 

sold out, to forget it. So he didn't tell me what to do 

1 i 

!* 

or what 

1 

not to do. 

1!* 

0 

\ 

Then what happened? What did Mr. Errir.e sav to 

Jt 

you, if 

anything? 

21 

A 

Aft** r I got — 

| 

22 


THE COURT: We went through this vesterd*/. 


211 

You testified yesterday that when you came back he told 

1 

24 

you he was having problems and he asked vou to help him. 


25 


THE WITNESS: That is correct. 

J 



1 
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THE COURT: Will you qo on from them. 427a 
o And did he ask you as the issuer — 

MR. WILSON: No, what did he say. 

THE COURT: what did he ask of you? 

0 What did he ask you to do as the issuer? 

A He asked me to try to help to sell the part 
of the issue that he was havinq trouble with. 

0 And up until that time, had you met Beniamin 
werner, other than at the two social occasions in December? 

A No, I had not, and I didn't sav thev were in 
December. There were two occasions. 

THE COURT: Well, whenever thev were. 

0 Whenever they were. Pardon me. 

And did you, in fact, attempt to have people 



purchase the stock 

the COURT: Mr. Seidman, you should listen to 

I 

Mr. Feinberg's answers. He has alreadv told us about a 

j 

meetinq he had with people from Carlton Cambridoe and 

everything else. 

will you qo to something new? 

MR. SEIDMAN: Well, it may have sounded -- 


THE COURT: Maybe there are other efforts that 
you wer.t to inquire about. If there were, inouire about 
them. 
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A wall, from the point of friends and acquanitances 
1 could say I ran the gamut from the rabbi on one end to 
the priest on the other end And sold them all stock. And 
from the point of the vendors, just about evervone of the 
vendors bought stock and some of the employees in the 

nursing home bought stock. 

0 And when these people purchased stock, do you 
mean that they purchased it from vou individuallv or did 

they sign a subscription — 

MR. SEIDMAN: May I have that exhibit, please? 

MR. WILSON: I will get it for vou. 

THE COURT: You can ask the guestion anywav. 

A I can tell you one transaction which would just about 
govern them all. 

MR. SEIDMAN: Would you be kind enouoh to mark 

this. 

THE COURT: Isn’t it marked? 

MR. SEIDMAN: It is in evidence. 

THE COURT: So what dc you want co do? 

MR. SEIDMAN: I want to ask him if this is 

the — 

THE COURT: I thought you were asking the 
clerk or the reporter to do something. 

MR. SEIDMAN: Might my guestion be read? 
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(Question read.) 

MR. SEIDMAN t — whereby such was mailed to Penis 


min Werner, if you knew? 

A What I did, I asked the people if they would buv 

l 

the stock. They told me they would buv it and how manv 


shares they would buy, or conversely, how many dollars 
they would put in. Which divided bv in was the number of 

shares. 

I made up a list and sent it to Mr. Werner and he 
sent them all the papers that were necessary and that was 
it. 

Q In other words, you indicated to Mr. Werner 
that these people had indicated an interest and a desire 
to purchase the stock, is that rierht, and would he mail their 
the appropriate papers? 


MR. WILSON: Objection. 

THE COURT: Sustained. If ever there was a 
leadinq question, that's it. But anyway, the witness has 
told us what he did. 


0 Can you tell us, if you know, what papers, if anv. 
did Mr. Werner mail to these people whom you had souqht 
to Interest in the purchase of Manor Nursina Centre 
stock? 

THE COURT: And if you do, tell us how vou know. 
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THE WITNESS: Well, I saw some of mv neighbors 


who had gotten It. It was that paper that yon were 
holding, plus — 

o I show you Government's Exhibit No. 69 and ask 
you whether it was a paper similar to what I now show vou. 

A Yes. These were the forms. 

o Thank you. 

A Plus a return envelope, unstamped. 

THE COURT: Did that Stick in your mind, that it 
was unstamped? 

THE WITNESS: Yes, because somebody made a comment 
to me about it. 

q Now, Mr. Peinberg, these neople —if you know, 
will you tell us whether or not these people were 
purchasing stock from you or were they nurchasino it from 
Benjamin Werner, who was the underwriter? 

A I had the stock to sell. He was the underwriter. 

MR. SEIDMAN: Mr. Wilson, might I have Government* 
Exhibits 1 through 100, whatever it Is? 

THE WITNESS: Can I ask mv lawver a ouestion? 

MR. SEIDMAN: Do you need a break? 

THE WITNESS: No, that wasn't it. 

MR.SEIDMAN: If your Honor please, I have to do 

something with these exhibits, and not to waste the time o* 
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the Court, if we miqht have a few minutes recess. 

THE COURT: How long do you want? We have onlv hein 


sitting for half an hour. If these things could be arranoed 
ahead of time. It would be a great courtesv to the lury 
and myself. 

MR. SEIDMAN: I agree, your Honor. 

THE WITNESS: Could I ask -- 

THE COURT: I would rather vou wait — 

THE WITNESS: I wanted to amend an answer. 

THE COURT: I am bringinq to your attention 

that I am talking to Mr. Feinberg. 

MR. SEIDMAN: I have no objection, your Honor. 

THE COURT: Did you want to correct or amend an 

answer? 

THE WITNESS: Yes. One of mv answers I don’t 
think was fair to Benjamin Werner. I think I said I called 
them all Into Benjamin Werner. Some of them I «-ut on a 
list that I left at Mr. Esrine's office. I didn’t qive a 
complete answer. 

0 However, you left it at Mr. Esrine's office 'or 
Mr. Werner, is that it? 

A Yes, because he had a messenger daily, who picked 
up everything. 

0 Mr. Feinberg, when you met Mr. Netelkos, could 
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2 

you toll us what Mr. Netelkos said to you and what vou said 


3 

to him in January of 1970? 


1 

A At our initial meeting? 


5 

0 Yes, at vour initial meeting. 


6 

A P.a aakad me questions about tha company, about 


7 

myaalf. Ha wanted me to make aura tnat I aent him back 


H 

a copy of tha prospectua to read. He wanted to know how 

• 


9 

much atock that tha company wantad him to taka and buy. 


10 

Well, everything pertinent to the underwriting and the 


M 

company, and ha aaid he then wanted to check into it and h#» 


12 

would get back to me in a few daya, and he did in two or 


13 

three days. 


14 

0 Did Mr. Netelkos tall you — 


IS 

i 

MF,WILSON: Objection, leadina. 

16 

THE COURT: Sustained. 


17 

0 What did Mr. Netelkos tell you? what did Mr. 


18 

Netelkos say to you at that meeting, if anything? 


19 

A He said it sounded interesting, but he wanted 


20 

to sea it, he wantad to sea the prospectus, and he would 

21 

then discuss it in the next day -- or the next dav with 

22 

iom of the managers of tha different branches of Carlton 


23 

Cambridge and any other people that he knew that mioht he 


24 

interested in buying it and he said then he would oet hack 


25 

to me in a few days,and he did. 



Q And thia meeting takes place when, Mr. Feinbero? 


J _ 
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B 2 

A Lata in January vaa the firat meeting. 


B 

0 Did the name of any other stock brokerage firm 


B 4 

oome up during the course of your meeting with Mr. Netelkos 


MB 

where you discussed the company? 


■ 

w 

A Not at the first meeting. I doubt — I don't 


B 7 

■ 

believe so, but at the second meeting there was a 


discussion about — 


B 

MR. WILSON: Objection. The answer is not resnon- 


Bt 

Bl 

slve. 

MR. SElDMANi All right. I will develoo It, 


B 

your Honor. 


B 

THE COURT: All right. I am willing to allow 


HI 

reference to the second meeting, if that is the subject 


^B 

you wish to explore. 


B 

0 Did there cosis a time when you met with Mr. 

B 

Netelkos again? 

B 

A Yes, sir. 1 guess about three davs later. 

i 

B 

0 And can you tell us what he said to vou and what 


Bl 20 

you said to him at that meeting? 

1 

Bf 21 

A He said he had spoken to some of the managers 

1 

I 

B 22 

of the Carlton Caafcridge branches, and he had also spoken to 

-- 

n ~ 

he mentioned a name that I don't remember. He had already 


B 24 

spoken to somebody else, and he said, of course, he was in 


n 

the midst of negotiations to become the senior partner of 
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Orvis Brothers. 

0 Mould you tell us what if anything Hr. Netelkos 
indicated was his position at Carlton Cambridge at the time j 
that you met with him, either at the first or at the second 
meeting? 

A He said he was in charge of all of their hack 
room, back office facilities. 

0 And did Mr. Netelkos state anything else to 
you or did you state anything else to him at the second 

l 

meeting concerning — 

MR. WILSON: Objection. 

THE COURT: Sustained. 

0 — at the second meetlno? 

A He said he had read the prospectus: 

"Who is Benjamin Werner?" When can he meet 
Benjamin Warner? 

How would — how would — well, I misunderstood 
that part. He asked how payment would be made, and I 
at that meeting was under the irnnression he was talking 
about how payment would be made to Carlton Cambridge. 

X didn't realize he was talking about himself. 

MR. WILSON: Can we have everything that wan 
said. That answer is not responsive to the cuestion. 

MR. SEIDMAN: You can read it back to the jurv, 
or read my question back. 

SOUTNCRR DISTRICT COURT RCRORTCRS. U S. COURTMOUSI 
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THE COURT: No, that isn't the point. The 


objection is overruled.. If you want to ask further | 

ouestt^ns, you can. Go ahead, Mr. Seidman. 

o Will you tell us on what date or at what place 
and with horn either Cristos Netelkos or Carlton Cambridge 

I 

agreed to take a position in the Manor Nursing Centres' 
underwriting? 

A Mr. Netelkos and I met one more time prior 

I 

to February 8th — and I know February 8th, because mv 

i 

wife and I went away. We met one more time prior to 

l 

February 8th, in which he said he wanted to qet paid 

I 

$2 a share, and I called Mr. Ezrine from his office. 

THE COURT: From Netelkos' office? 

THE WITNESS: Yes, I am sorry. 

A I called Mr. Ezrine from Chris Netelkos' office 
and told him that Mr. Netelkos was sitting there and said 
that they would buy the -- I think it was -- I think it was 
50,000 shares. They would buy the 50,000 shares but 
that thev wanted $2 a share, and while I was on the phone, 

Mr. Netelkos said, "Wait, just a minute. Tell him 

to hold on. I want $2 a share. Carlton Cambridge has to ooli 

paid what the underwriter pays." 

I 

l 

So I told Mr. Ezrine over the phone, "Ivan, he 
just corrected me and explained it to me," and Mr. Ezrine 
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did say, "To hell with him. Forget it. You can't pay 
that kind of money." 

So I said to Mr. Netelkos, "I guess that is the 


end of that." 


o Will you tell us what if anvthing happened there¬ 
after with Chris Netelkos? 

A He called me that night and said in the prospectu: 
it says I am getting a lot of money. 

THE COURT: "I'm getting" — 


THE WITNESS: I, Ira Feinberg. 
A I am guoting him now. 


He said, "You don't reallv need all the money, so 
I will tell you what I will do. You lend me $200,000 and 
justpay Carlton Cambridge what they are supposed to be 


paid." 


I called Ezrine home that night and relayed the 


20 ‘ 


messane to him. His answer was very simple: 

"If you want to lend him $250,000, you lend him 
$250,000. That is your affair. You do what you want." 


o And did Mr. Netelkos tell you why he needed 


the $250,000? 

A Yes, he did, which turned out to be partially 
correct. He said that — 


0 No, don't tell us your conclusions. 
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A I'm sorry. 

0 What did he tell you, Mr. Feinbero? 

A He said that he had put in three-quarters of a 

million dollars into Orvis Brothers and he needed another 
$250,000 to close the deal and the pressure was on him. 

i 

O And — 

A And if I could lend him the $250,000 he would 
see that the Carlton Cambridoe Company would buy the stock 
at the recrular price that they were allowed by the under- 

i 

writer. 

I 

O And at that point, did he discuss what if anv vour j 

t 

position would be? 

MR. WILSON: Objection. Why can't the question 
be the way I was forced to ask it throughout the direct 
examination? 

THE COURT: Don't put it that way, Mr. Wilson. 

MR.WILSON: The proper way. 

THE COURT: If you want to object to it as a 
leadino question, don't make a speech. The objection 

I 

is sustained. 

0 With respect to the $250,ono that Mr. Netelkos 
proposed that you lend to him, Mr. Feinbera, that was 
to be a loan — 

THE COURT: Don't tell him. 
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O Whom was that to be a loan from? 

A He asked me to lend him $250,000, me, meaning 

myself, Ira Feinberg. 

0 You mean Ira Feinberg individually? 

A That is correct. 

Q Did he tell you— can you tell us what else 
he told you about Orvis Brothers and his position in that 
company? 

A No. Really, all he said was that he was ooing 
to become the senior partner of Orvis Brothers, and I 
knew Orvis Brothers because I had traded some securities 
in Paramus in Orvia Brothers' office. 

Q And can you tell us whether or not you aoreed 
to lend Christ Netelkos $250,000? 

A Well, after I spoke to Mr. Ezrine that night, hum, 
tha phone up, and I called up Fred Bavliss at home, and 
I told him that I was in this particular position, and how 
could I work out the $250,000 loan so that it would come 
from the bank, so that I would really have the pressures 
of the bank behind it to make sure that I qot 
mv money back rather than myself behind it. 

So he said they would handle the transaction 
by me oiving the bank a certificate of deposit for 
$250,000 as security, and then they would act in the form 
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of accommodatinq me. And as a shall I continue? 

THE COURT: Yes. 

A And, as a result, Mr. Netelkos never knew 
that the loan came theoretically from me and not from 
the bank. He thouqht that I qot it for him from the bank. 

0 Now, at all times — 

MR. SEIDMAN: Strike that. 

0 Of your own personal knowledqe, can you tell us 
what payments, if any, Christos Netelkos made to the bank 
with respect to that loan? 

* 

A He made the interest for over a year and paid 
down $40,000 on it. 

0 And when you say "Paid down" would vou explain 

to the jury what that means? 

A Well, he borrowed $250,000 and he paid $40,000 
plus all the interest to the bank, which left a 

I 

balance of $210,000. 

0 Prior to February 20, 1970, Mr. Feinberq, 
will vou tell us, had you heard of a company called the Uptc. 

j 

Comoration? 

THE COURT: If you are qoinq to start a new line 
of ouestioninq, I think this would be a qood time for a 
recess. 

(Recess.) 
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2 

0 

Now, would you tell us who or what Mr. Netelkos 


3 

indicated 

would be purchasing the stock of Manor Nursing 


4 

Center, Inc. for purposes of the underwriting? 


r \ 


MR. WILSON: Objection. 


6 


THE COURT: Overruled. There is no prejudice 


7 

in that. 



R 


MR. WILSON: I don't know where, when, how. 


9 


THE COURT: We will find out, Mr. Wilson. Mr. 


10 

Seidman was doing the same thing. Let people develop 


U 1 

their questions. 


12 

A 

He never specifically told me who was buying it. 


13 

It was just a discussion that Carlton Cambridge was going 


11 

to subscribe to the 50,000 shares. 


15 

0 

After that last meeting — which takes place 


16 

when, Mr. 

Feinberg? 


17 

A 

When you say the last meeting 


18 

C 

That last one that we are talking about, not the 


19 

last one 

that you meet him at. 


20 


THE COURT: The lest one he testified about? 


21 


MR. SEIDMAN: Yes. 


o*> 

* 

It was the third meeting and it was before the 


21 

8th of February, because I know my wife and I left on 

l 


24 

February 

8 th. 


2 r » 

Q 

Could you tell us where you and your wife went. 
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i 
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17 

18 

19 
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23 

24 
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2 mcsr 
Mr. Feinberg? 

A We went to the West Coast. We went to Las Vegas 
and to San Francisco, to be more exact. 

THE COURT: All right. 

0 How long were you away, Mr. Feinberg, if you 
recall? 

A Four or five days. 

Q When you returned, could you tell us whether or 
not you spoke to Mr. Ezrine or did he speak to you or, if 
you did, what you said and what he said? 

A I had so many conversations with him, I couldn't 
tell you what we said. 

Q When you got back from Nevada and San Francisco, 
can you tell us whether or not you spoke to Mr. Ezrine? 

A Yes. 

Q What did Mr. Ezrine state to you, if you recall, 
whether you recall it specifically or in substance? 

A Well, sqme place in one of the conversations 
when 1 got back he said that he had not had the deal with 
Carlton Cambridge formalized and would I get a hold of — 
would I get a hold of -- he called him the Greek God. 

0 Pardon me? 

A He referred to him as the Greek God. He said, 
"Would you get a hold of the Greek God"? 
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Q Do you know of your own personal knowledge 
whether or not Mr. Netelkos had been in touch with Mr. 
Ezrine? 


7 

« I 

9 

10 
11 
12 

13 

14 

15 


A I do not. 

0 What did you do, then, after that telephone 

conversation with Mr. Ezrine? 

v 

A I called Mr. Netelkos and informed him that 1 was 
told by Mr. Ezrine that they had not formalized the 
arrangements that he said would be 
q Please don't use "he". 

A That Mr. Netelkos told me were going to be 
formalized and that was the basis that I had made the 
arrangements for the loan. 

Q What, if anything else, did Mr. Ezrine say to 


16 jl 

I 

17 

18 
19 
■20 
21 
22 
23 
2A 

25 I 


you? i 

THE COURT: He was talking to Mr. Netelkos. 

MR. SEIDMAN: Yes, I meant Mr. Netelkos. 

Q What was his response? 

A He said he believed that there had been a contact 
with the underwriter and that there was an agreement being 
prepared by their attorney and he mentioned his name, but 
I don't remember the lawyer's name. 

Q Does the name Mr. Caspar mean anything to you? 

A Yes, I think that is the fellow. 

i 
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1 

Q When you say his attorney, do you mean Mr. Caspai, 

1 

3 

believing him to have been the attorney for Carlton 

I 

Cambridge? 

r» 

A He said that was the man who was going to prepare 

6 

the agreement. 

7 

Q Up until that conversation had you heard of the 

1 « 

1 

name Upton Corporation or International Transfer Company? 

9 

A No, sir. 

1 

10 

I 

0 Would you tell us when was the first day or time j 

11 

that you either heard of the company called Upton Corp. 

i 

12 

or International Transfer Corporation? 

13 

A I believe the first time I ever heard those name3 j 

14 

was at the closing when I saw the checks passed across the ( 

. 15 

table. , 

16 

Q At the closing, you mean on February 20, 1970? 

17 

A That is correct. 

1 

18 

Q Up until that time, can you tell us who you 

19 

believed Chris Netelkos was representing in the conversations 

20 

that he had with you? 

1 1 

21 

A He said he was running the back office of 

22 

Carlton Cambridge and that he was — the only other thing 

p 23 

1 

he said, other than that, was that ho was buying his way 

24 

into Orvis Brothers to be the senior partner. 

25 

4 

0 After your initial meeting with Mr. Naiman and 

i 
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Mr. Delmonico and Mr. Ezrine and Mr. Weiner sometime in 
January of 1970, could you tell us when was the next time 
you saw Joseph Delmonico? 

A First of all, in your question you left out two 
other people who were there. 

0 You can correct me. 

THE COURT: He doesn't have to name everybody who' 

was there. 

THE WITNESS: Okay. 

Q Who else was there? 

A Mr. Camarrato and a shprt, grey-haired attorney, 
David Hilowitz or something. 

0 Hilowitz? 

A Yes. 

Q After that meeting, could you tell us when was 
the next time you saw Joseph Delmonico? 

A Ten days later. 

Q And when was the next time you saw Joseph Naiman? 

THE COURT: Who? 

A Same time. 

THE COURT: Jack Naiman? 

THE WITNESS: Jack, Jake, Joseph. I don't 
know what his name is. 

0 Can you tell us where that meeting took place? 
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2 

A Seven hundred and something Park Avenue in 


3 

East or South Orange. 


» 4 

0 Could you tell us what was discussed at that 


' 5 

j 

meeting, what you said and what these other people said? 


6 

MR. SCHWELLER: Specifically, your Honor, who? 


7 

MR. SEIDMAN: Absolutely, Mr. Schweller. 


i 8 

Q Well, I could tell you what I said with both of 


9 

them. With Mr. Delmonico, we just talked about construc¬ 


10 

tion and I had told him that I built a theater and I 


11 

built other things. We just chit-chatted about construe- 


12 

tion. 

13 

I 

With Mr. Naiman we talked about mortgaging and 

1 

14 

we went back to where we left off the first time and 

15 

continued on with our discussion about mortgages. 


16 

THE COURT: For what? 

0 

' 17 

f 

THE WITNESS: For property that was in the 

! 

18 

company's prospectus for their construction. 


19 

Q What did Mr. Naiman say about mortgages to you 


20 

at that meeting? 


21 

A You are leaving out the first part. I haven't 


22 

got a way to answer the second part. 


’ 23 

0 Tell us what happened at that meeting. 


24 

A The first meeting we discussed — when Mr. Weiner 

i 

2ft 

and I went up there we discussed mortgaging and Mr. Naiman 

i 

1 

1 


. i 
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2 

insisted upon an exclusive right for the mortgaging of 



.3 

the properties, of the construction of the building on 



4 

the fee, the fee meaning the land. 



5 

And I said it was impossible for me to give him 



6 

an exclusive right because that is short of construction, 



7 

that is committing suicide, because "If I give you an 



R 

exclusive right, no matter what you deliver I have to take 



9 

it." 



10 

He wanted to know if he could have the right of 



11 

refusal. I said, "This puts me in a position of dealing 


- 

12 

in bad faith with everyone else." 



13 

I said, "In addition to the fact that I better 

J5 


14 

tell you that one of the members of our Board of Directors' 



15 

name is Frederick Bayliss. He is the senior vice president 



16 

of National Community Bank and one of the leading mortgage 



17 

i 

officers in the State." 

1 


18 

In fact, he was the president of the Mortgage 

1 • 


19 

Bankers Association, and I said, "So, I just couldn't 

1 

i 

• 


20 

make that kind of a deal with you." 

l 

A 

21 

And Seymour Weiner said to me, "Come on, this 

i 

i 


22 

is not for us and let's go," and we left Meeting One. 


3.2 

23 

He then called and said he would like to talk 

1 


24 

to us one more time about the mortgaging. I discussed it 



>25 

with him and he wanted to know if there was some way that 

i 

i 

i 

L 
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I could think of that he could get a shot at the mortgages 
on these buildings. I said to him, "First of all, the 
building that we are going to construct in Emerson, New 
Jersey, we have an FHA commitment on it and there is no 
way we could fund it through you because you have to be 
a recognized Federal Housing Administration lender in 
order to fund against a commitment for insurance of advance. 

Q Real estate was your business? is that right? 

A That is right, yes. 

Q Go ahead. Would you develop that conversation 
further? 

A I said that I just didn't know -- he would just 
have to understand that if somebody offered me an 8% 
mortgage — we are going back a few years — if somebody 
offered me an 8% mortgage with a ten-year term and a 
ten-year payout and he could do better than that, I would 
be glad to talk to him, but I couldn't commit myself in 
any way. I just didn't know a way, I said, because I had 
to be free. In a mortgage market you have to be free. 

Q Will you tell us what he said to you after, 
if anything, and what you said to him? 

A He was going to think about it. He was qoing to 
discuss it with Mr. Ezrine and I couldn't understand what 
Mr. Ezrine was going to discuss about mortgages, but that 
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Q Did you see Jack Naiman prior to or on February 
20, 1970? 

A I didn't see him prior to February 2 and I did 
not see him on February 2. 

0 Do you know of your own persdnal knowledge 
whether or not Mr. Naiman spoke to Mr. Ezrine? 

THE COURT: You can only know that if you were 


present. 


THE WITNESS: I wasn't told by either one 


nor was I there, if they did. 

Q Did Ezrine tell you he was in contact with Mr. 
Naiman during the period of that last meeting you referred 
to and up to and including February 20, 1970? 

A Sometime before February 20, and I can narrow 
the gap to sometime between the 13th and the 20th or the 
12th and the 20th — no, the 13th and the 19th or the 
12th and the 19th, Ivan Ezrine told me that in spite of 
my stupidity about mortgages he still was able to make a 
deal for them to buy a million seven of the company's 


stock. 


THE COURT: "Them" being who? 

THE WITNESS: Deneso Corporation. 

Q Do you recall the date of February 20, 1970? 
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A I was there, Seymour Weiner was there. Benjamin 

i 

I 

Werner was there, and this attorney from Glass or Greonbcre j 
Mr. Glass or Mr. Greenberg, Ivan Ezrine, Charles 
Gamarikian, Chris Netelkos, Mr. Dunham, who was the transfc. 

| 

agent for the National Community Bank, Fred Baylisr. That 

I 

was all. Mr. Delmonico came, but later. 

Q If you know, can you tell us with whom Benjamin 
Werner came to that closing on February 20, 1970? 

i 

A I don't know. 

Q Did he come to that closing with you, Mr. Feinberg 
A No, he did not. 

I 

Q If you know, can you tell us with whom Ivan 
Ezrine came to that closing? 

A Because of the physical layout of the building, 

I wouldn't know who came with whom. 

0 I appreciate that, but do you know — . 

I 

t 

THE COURT: He says he wouldn’t know. 

MR. SEIDMAN: I appreciate that. I am simplify!■ * 

this, I think, and if I'm not, I apologize t.o the Court. 

1 

Q Did Ivan Ezrine come to that closing with you? 

! 

A No. 

i 

Q Do you know who either Harold Greenberg or 
Leonard Glass came to that meeting with? 

I 

THE COURT: No, he said he couldn't know who 
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there by the structure of the building. 

Can't we all assume he doesn't know who came 
with whom? Isn't that correct, Mr. Feinberg? 

THE WITNESS: Yes. 

THE COURT: And not ask question after questior 

on the score. If you want to ask him whether they came 
with him, that is another matter. 

Q Did any of those individuals come with you, Mr. 
Feinberg? 

A No, none of them. 

Q Had you prior to that date ever met the 
individual who was either Harold Greenberg or Leonard Glass. 

A No. 

Q Can you tell us in what capacity Ivan Ezrine 
was at the February 20, 1970 closing? 

A At that time I thought he was in the capacity 
as our attorney. 

THE COURT: What do you mean at that time you 

thought he was? 

THE WITNESS: He was supposed to have been. 

THE COURT: I don't understand the import of 

your answer. Was he or was he not the attorney for 
Manor Nursing at that time? 

THE WITNESS: Maybe I'm just being upset about ii 
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THE COURT: You mean you weren't satisfied with 


his services but he was your attorney? 

THE WITNESS: Yes. 

Q Can you tell us what, if any, papers you indivi 
dually had prepared or caused to be typed prior to the 
closing on February 20, 1970? 


closing? 


THE COURT: You mean papers to be used in the 


MR. SEIDMAN: Yes, if any. 

You mean something at the closing? 


Yes. 


A Would that include the prospectus? 

Q No, for that particular closing date. The 
prospectus, I believe, exists already. 


A Nothing. 

0 When Mr. Ezrine came to that closing did you 
notice whether or not he had a briefcase? 

A Can I explain where we were in the building, so 
you will understand? 


Yes, sure. 


You come off an elevator and there is a long 


corridor. 


THE COURT: You don't have to get so esoteric 


I take it you are trying to bring out whether Mr. Ezrine 
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did furnish some papers there. Just ask him that. 

0 Did Mr. Ezrine furnish any papers at the closinn? 
A Yes, he had papers with him. 

Q Had you prepared any of those papers? 

THE COURT: He said he had not prepared any 

papers. 


A No, sir. 

Q Can you tell us when the closinn commenced 
timewise, when it began timewise? 

THE COURT: If you recall. 

A It was supposed to start about one o'clock and 
I think only Fred Bayliss and I were there on time, and 
Mr. Dunham, and everybody floated in thereafter. I would 
say it started about two, ten after two, five after two. 

$ 

THE COURT: Around two o'clock? 

THE WITNESS: Say two o'clock. 

Q Can you tell us whether up to and including the 
19th day of February, 1970 y6u had ever heard of the nano 
of Haber? 


A David Haber? 

Q Yes. 

A Never heard his name. 
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0 Prior to February 19, 1970 had you ever met. 
a man who looked like David Haber and was David Haber but m 
have oiven you a different name? 

THE COURT: Is the answer, "No"? 

A No. 

0 Can you tell us when you first heard the name Dav 
Haber? 

A Ten days after the closing. 

O Can you tell us who mentioned the name David 
Haber to you? 

i 

A Ivan Ezrine. 

0 Will you tell us the approximate date at which 
Mr. Ezrine mentioned the name David Haber, countinq ten 
days from February 20th? 

A It could have been March 1st. March 2nd. I -- 
I would have to weigh to pinpoint it. 

0 What if anythinq did Mr. Ezrine tell you about 
David Haber, at or about the first few days in March? 

MR. WILSON: Objection. 

THE COURT: Sustained. 

MR. SEIDMAN: If your Honor, please, I believe 
that any statement made by Mr. Ezrine is admissible in 
the framework of what I understand this case to be about, 
and — 
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THE COURT: Let's talk it over and let's see 
what you are tryino to prove or disprove. 

(In the robing room.) 

THE COURT: What are you trvinq to prove or dis¬ 
prove? 

MR. SEIDMAN: Well, your Honor, I am trvinq to 
prove my client's innocence. 

THE COURT: Come on, Mr. Seidman — 

MR. SEIDMAN: And I believe that anv statement — 

THE COURT: Just tell me what vou are tryinq to 
prove, so I can rule. 

MR. SEIDMAN: I am tryinq to prove that mv client 
at no time was involved in any conspiracy with Mr. 

Ezrine concerninq Mr. Haber at or about the time that my 
question relates to. 

THE COURT: , And what do you expect him to answer 
that Ezrine told him? 

MR, SEIDMAN: Pardon me? That Ezrine will tell 
him that Mr. Haber is an acquaintance of his, and that 
Ezrine was entering into some deal with him. 

THE COURT: I will allow it for the purpose — 

MR. WILSON: I have no objection. 

THE COURT: — establishina a disclaimei — 

MR. SEIDMAN: This is for the purpose — 


iouthikn DU1 Cl COU»T««Wr« l'l COU»»>'Ol 
,QL.(V UA«*t *«• V OWK H T CO »•«»•<> 




1486 


i 


ntprf 3 


Feinberg-direct 
THE COURT: I will allow it. 
(In open court.) 


457a 


THE COURT: I have chanaeri nv rulina, and I belie 
the question is proper. You can answer as to what Mr. 

Ezrine told you on that day. 

A He told me that Mr. Haber was a wealthy investor 
and wanted to buy a chunk of stock. He said that checks 
that had been disallowed at the closing — he then sent us 
an opinion letter — 

THE COURT: I just asked you what he said on that 

i 

day. He told you he was a wealthy investor — 

A He wanted to buy 60,000 shares of stock and he 
wanted to meet the president of the company and the 
auditor for the company. 

THE COURT: That is, Ezrine told you Haber wanted 
to meet them. 

THE WITNESS: That is correct. 

0 On February 20, 1970, can you tell us whether or 
not the Deneso Corporation appeared with anv checks 
for purposes of the closing? 

A Mr. Delmonico came to the clo3ina. 

0 And did he deliver any checks for purposes — 

A He ultimately did, but when he care in he said 

that the checks weren't made out, and Mr. Bavliss took hir 
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into his private office and had his secretary type them 
up, I believe. 

q And Mr. Bayliss was who? 

THE COURT: Vice-president of the bank. 

A Senior vice-president of the National Security 


Bank. 


THE COURT: We have had that several times 


And a member of the board of directors of your comoanv, 


riaht? 


THE WITNESS: That is correct. 


Q And did there come a time where certain checks 
of the Deneso Corporation were delivered at the table that 
the closing was taking place at? 

A Yes. 

Q And can you tell us the amount of those checks 
that were delivered? 

A Individually, I don't know, but the aaqrcqate 
was a million seven. 

0 One million, seven hundred thousand dollars? 

A Yes. 

0 Did Christos Netelkos show up at that closinq? 


Yes. 


0 Do you remember the approximate time that Chris 
Netelkos showed up at the closinq? 
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A Some place between one and two. 

0 And did Netelkos have anv checks with him? 

A Well, at the table, when the checks were nut on 
the table, Mr. Gamarikian gave two checks to — I think it 
was two checks to — 

O Let's back up a bit. Can vou tell us whom 
Netelkos arrived at the closing on February 20, 1970? 

THE COURT: I thought- 15 times we discussed 
the fact that Mr. Feinberg doesn't know whom he 
arrived with. 

MR. SEIDMAN: I think he does. 

THE WITNESS: I only know that they walked into 
the room together. I don't know how they act into the 
building. It's a security guarded buildina. 

0 .Fine. Will you tell us whom Mr. Netelkos walked 
into the room with on February 20, 1970? 

A Mr. Gamarikian. 

0 And had you previously met Mr. Gamarikian? 

A No, I don't believe so. I don't think I met him 

before the closing. 

0 Did Mr. Netelkos introduce the gentleman as Mr. 
Gamarikian? 

A Well, everybody introduced themselves in order, 

when everybody sat down. 
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O And can you tell us what Mr. Gamnrikian said? 

A He said, "My name is Charles Oamnrikian." 

I 

0 And did he indicate — 

. i 

I 

A And he said, "I’m the president of Carlton 

I 

Cambridge." 

, I 

0 And could you tell us who presented the checks or. I 
behalf of Carlton Cambridge? 

A He gave a check or checks to Beniamin Werner. 

O Who was he? 

A Charles Gamarikian. And Mr. Netelkos crave two 
checks to Benjamin Werner, and Benjamin Werner then said 
that they are made out wrong. i 

THE COURT: He said to both of them? 

THE WITNESS: No, he said to Mr. Netelkos, "These 
checks are made out wrong," so Mr. Ezrine said, "let me 

t 

I 

see them." And then he asked the attorney for Mr. Werner, 

i 

either Mr.Glass or Mr. Greenberci, if it would be okav 

i 

if I endorsed them since they were made out to Manor 

i 

Nursing Centres, Inc. 

0 And what did that — 

I 

A And they said, "Yes, let him endorse then," and 

! 

they said that’s it. 

So endorsed them. 

0 Now, Mr, Feinberg, at the end of the closing 
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2 

could you tell us whether or not the* Carlton Camhridae 9 


3 

H 

checks and the Deneso Corporation checks were delivered ■ 

✓ 


to Benjamin Werner? |j 


5 

A All checks in the room were delivered to Benjairir 1 


6 

Werner with the exception of one. M 


7 

0 Op until the closing, had vou heard of the 1 


8 

corporation Upton Corp.? 1 

{■ 


9 

A No. 1 

| I 


to 

0 And until the closinq, had you heard of the 1 


11 

corporation called International Transfer Corp.? 9 


12 

A No. 


13 

0 Do you recall whether or not Mr. Fzrine spoke 


14 

to a — the attorney of or for Carlton Cambridge on 


15 

February 20th, at the closing? 


16 

- i 

A A call came in for Mr. namarikian, and it wan \ 


17 

identified as his attorney, and Mr. Netelkos, Mr. Camarikia. < 


18 

and Mr. Ezrine were in the corner where the phone was. 


19 

and they had an extended conversation, I would say ten or 


20 

15 minutes. 


21 

THE COURT: I am not clear. Are vou savino they 


22 

spoke on the phone to this caller or thev snoke to each 

£ 

23 

other? 


24 

‘THE WITNESS: I'm sorry. I will be clear on it. 


25 

A call came in, and it was supposed to be the attorney. 



I 

I don't know who was c.n the phone. ' 

1 

L 
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THE WITNESS: There were only twc discussions 

about the depositing of checks, 

q Can you tell us who said what? 

A When — when Mr. Werner came in, Mr. Bayliss 
asked him if he had the checks that wap made out to me, 
and he said he did. He said, could he please have it, 
then, and Mr. Werner gave him the check and asked me to 
please endorse it — Mr. Bayliss asked me to please endorse 
it. He then gave it to a messenger, because he wanted 
that check through before three o'clock, because a check 
had been issued for $25,000 to Chris Netelkos. That was 

one. 

Number Two, Mr. Netelkos was most insistent tha* 
his checks be deposited that night. He was most insistent 

that he be assured that they would be deposited, and, if 
I remember correctly, Mr. Ezrine dictated a letter in whic, 
he assured, I guess, Carlton Cambridge and Netelkos that 
the money would be deposited, and they called the Corn 
Exchange Bank or the Chemical Corn Exchange Bank, whatcvo 
the name was — they called the bank, and the bar. 1 made 
some arrangements to accept the late deposit. At least 

that's what we were told. 

q When you left the — 

MR. SEIDMAN: Fcrike that. 
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2 

Q At the closing, did there come a time that it was 


3 

determined that there did not appear sufficient funds for 

1 

£ 4 

* 

purposes of closing the offering? 


5 

THE COURT: When, did you ask? At what time? 


6 

MR. SEIDMAN: February 20th, your Honor. 


7 

THE COURT: Any particular time? At the end 


8 

of the closing? 


9 

Q Did there come a time at the closing on February 


10 

20, 1970, Mr. Feinberg, where it appeared that there were 


11 

not sufficient funds to close the public offering? 


12 

A Yes. The attorney for Mr. Werner,.Mr. Glass 

1 

13 

or Mr. Greenberg f tabulated the checks and 3aid they were 

14 

1 

short $50,000, and Mr. Ezrine said that $50,000 out of 

1 

15 

a $4,500,000 underwriting was not material, and Mr. 

1 

1 

16 

Greenberg said, "Well, but you still want to sell it." 


17 

I piped up and said, "Can I buy it for one of 


18 

my friends?" And Mr. Ezrine said, "Yes. You can do 

1 

19 

anything you want with your money." 

1 

20 

Theoretically, it had been deposited, he said. 

1 

i 

21 

by Mr. Bayliss, and I had a receipt for it in the form of 

22 

a credit memo. 

23 

THE COURT: What had been deposited? 

1 

1 

1 

24 

THE WITNESS: My checks had already been 


25 

deposited, and I was issued a credit memo. 

I 


i 
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Benjamin Werner's attorney then said, "Okay. 

Make out the check to Benjamin Werner," and Benjamin Werner 
said, "Put whoever's name you want on the back of the 
check so I'll know what it's foe." 

Q And did you do that? 

A I certainly did. 

Q Up until that time, Mr. Feinberg, can you tell 
at what time you had ever been to a closing of a public 
offering, if at all? 

,, A I had never been to a public offering at all 

11 i 

I 

I 

prior to that one. 

13 q up until that occasion had you been to many 

14 real estate closings? 

« * 
i 

15 A Yes. 

16 q And can you tell us whether or not it is customary ! 

17 at real estate closings, if you know, based on your ex- 

18 perience, to issue what is called simultaneous checks or 

19 have simultaneous exchanges? 

A There are always checks made out by the buyer 

21 and seller, and there are always closing statements prepares 

22 There are always two sides of checks, depending on who 

23 has to pay the taxes and the escrow for the taxes, 

24 adjustments if required, all normal deposits. It depends 

25 | on the type of closinq. 


touTHiKK OUT CT count nc»ontins. u.». count mouii 






I 


1 

9 mpsr Feinberg - direct •• 

465a 


2 

I would like to finish the question, to make 


3 

sure everybody knows it — 


4 

THE COURT: You mean, finish your answer. 1 

5 

THE WITNESS: You asked me about the writing 

' 

6 

of a check. I wrote three of them, because nobody could 


7 

agree on the totals. I don't want it left unsaid. I did 

i 


8 

write the three of them. 1 

9 

THE COURT: You mean you wrote and delivered 


10 

three, or you kept substituting one for the other? 


11 

1 

THE WITNESS: No. I wrote a check for $50,000. . 

12 

| 

They then — 

13 

MR. WILSON: That is Government Exhibit 90, 

14 

your Honor. 

15 

THE WITNESS: They then said something to the 

* 1 

16 

effect that they were short $14,000 or $49,000 — I don't 

17 

1 ■ 

remember which came next, but there were three numbers, 

| 

18 

i 

50,000, I think, 49-something and 14-something, the sum 

19 

total of about $113,000 in checks that I personally wrote 


20 

at that closing. 


21 

THE COURT: All right. 

I 

22 

Q Now, Mr. Feinberg, up to February 19, 1970, 


23 

had Manor Nursing Centers, Inc. paid any legal foes for 


24 

services rendered to Mr. Ezrine for whatever legal services 

i 

25 

he was rendering or had rendered for purposes of the 

i 
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preparation of the prospectus, its underlying material 
and any other legal work up to that time? 

A No. We didn't pay him any money, because the 
arrangements that were initially made were that he was 
doing it on a contingency basis. 

Q And by a contingency basis, did it mean — 

THE COURT: What did that mean? 

MR. SEIDMAN: Yes, your Honor. 

Q On a contingency basis: Would you tell the 

jury and the Court what that meant? 

A That meant that in the event there was no 
underwriting, that meant I wouldn't have to pay him a fee. 

Q As you understood your legal agreement with Mr. 
Ezrine, if there had been no closing on February 20, 1970 
or on any date thereafter, would you have had to pay Mr. 
Ezrine a fee? 

A No. I said if there was no closing — if there 
was no’ underwriting, there would be no fee. 

0 Now, Mr. Feinberg, when you left that closing, 
can you tell us whether or not you believed that the 
closing had closed successfully? 

A Certainly, 1 did. 

Q Well, did there come a time thereafter— and 
would you specify when — that you determined or learned 
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2 

that there wee a problem with certain of the checks that 


3 

had been delivered at the closing? 


4 

A Yes. The following week. 


5 

Q Hill you tell us how you learned about it. who 

1 


6 

i 

said what to you and when you learned about it? 

7 

* 

A Tuesday the 24th, I guess — 25th, 26th — 

8 

Tuesday was the 24th. Either the 24th or the 25th, 

9 

Tuesday or Wednesday, I received a phone call from Hr. 

10 

Beyliss that the — I don't know which camo first -- that 

11 

the checks bounced or that the underwriters stopped payment | 

| 

12 

on the checks, but those were the things. There were 

13 

several phone calls on that day, and I can't tell you which • 

14 

came first. 

t ! 

15 

Q However, did you learn that certain of the checks 


16 

had either bounced, or payment had been stopped on those 


17 

checks that had been delivered at the closing? 


18 

A I learned about both of them yesterday. 


19 

i 

0 Would you tell us, if you know, what checks you 

i 

20 

learned had not been properly honored that had been 

21 

delivered to Benjamin Werner Company, the underwriter. 

22 

at the closing? 

1 

1 

23 

A I knew about the (1,700,000 of Denesco 


24 

Corporation's checks. I knew about the 830-some — 


25 

143,000 or 832,000, 832,500 — 
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Q And when were you informed of that? 

MR. WILSON: Objection. Let him finish. 

MR. SEIDMAN: I thought he had finished. 

A 832,500 from Netelkos' two companies. And I 
received a call from our bank about our company's checks, 
and then I found out from somebody that the underwriter 
had stopped payment on the checks. 

THE COURT: I don't understand that. What do 

you mean when you say "our company's checks"? 

THE WITNESS: Well, I had issued checks from 

133 County Road, Inc. 

THE COURT: You are talking about Manor Nursino? 

THE WITNESS: No. 

THE COURT: Checks of 133 County Road, Inc.? 

THE WITNESS: County Road, Inc. 

THE COURT: For how much, approximately? 

THE WITNESS: Several hundred thousand dollars, 

one hundred and some, two hundred and some 

THE COURT: I know this from the record, but I 

have forgotten: To whom were they payable? 

\ 

THE WITNESS: Vendors. 

Q Now, you first learned about that when, Mr. 
Feinberg? When did you learn about the bounced checks? 

A I would say Tuesday and/or Wednesday. 
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Q And that is February 24th and February 25th of 
the year 1970? is that correct? 

A Yes. 

0 Could you tell us what you then did when you 
learned about that situation? 

A Well, 1 first called back to Mr. Bayliss to find 
out it he could check a lot faster than I could with the 
banks what happened. I think that's how I learned the 
payment was stopped. And 1 called Mr. Ezrine, and Mr. 
Ezrine said he would take care of the Deneso checks? he 
would get those made good, not to worry about those, 
because he said something to the effect that he had already 
spoken to them when he got the call — when he got a call 
from Benjamin Werner, and he asked me if I would get hold 
of Carlton Cambridge and find out what happened with these 
checks that came back. 

Q And did you sepak to anyone at Carlton Cambridge 
concerning their bounced checks? 

A I spoke directly to Christo Netelkos. 
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2 

Q 

What did Christos Netelkos tell you? 



3 

A 

He said he was having a problem with the bank 


1 

c 

* 

4 

and that there was money there. 


1 

5 


I said, "If there is money there, the bank 



6 

, i 

doesn't send them back for insufficient funds. They 3end 



7 

them back 

for either funds in transit or uncollected 

! 



8 

funds, but not if there was a deposit made." 

1 


9 


He said he was having trouble with the bank and 



10 

to relax. 

he would get it straightened out. 

i 


11 

Q 

Do you recall on what date you talked to Christos 



12 

Netelkos? 




13 

A 

1 

Wednesday or Thursday. 


14 


THE COURT: Is that the 26th or 27th? 


15 


THE WITNESS: Yes, whatever date that is. 



16 

Q 

Did there come a time that you spoke to Mr. 



17 

Ezrine again after he had told you that he would take care 



18 

of making 

sure that tne Deneso checks we;e honored? 

1 


19 

A 

He said they were trying to. They were trying j 


20 

to make good their checks. There was an elaborate story 


21 

there — 

1 

1 


22 


THE COURT: Hold it. Tell us wii.it somebody said 

1 

1 

- 

23 

Q 

Tell us what somebody said to you. 



24 

A 

There was an elaborate story told to me by 



25 


THE COURT: Don't use those words. Just tell u;» 
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0 Did anyone else say something to you? 

A You are still talking about Mr. Ezrine? 

THE COURT: It is not proper for a witness 

to say there was this, that or the other thing. It is 
only proper to say what Mr. Ezrine said. 

THE WITNESS: I don't know how to repeat it. 

It was complicated. 

Q What was the substance, in words or substance? 
Tell us what Mr. Ezrine said to you. 

A It had something to do with the certificates 
of deposit that were in one bank waiting to be moved for 
another bank. I didn't understand it, but he finished 
off by saying, "Don't worry about it. I'll take care of 
it. You worry about the old people." 

Q Meaning the people — 

A At the nursing home. 

0 By the way, Mr. Feinberg, are you still employed 
at the Manor Nursing Home? 

A Yes, I'm the licensed administrator. 

Q Have you been so employed at that nursing home 
through this entire period of time that you are giving 
testimony about? 

A Yes, except for a period of eight months I was 
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AFTERNOON 


SESSION 


[2:00 p.m.] 


[In the robing room:] 

MR. SEIDMAN: Good afternoon, your Honor. 

If your Honor please, on the issue of restitution, 
I would appreciate an opportunity to be heard on that 


matter. 


THE COURT: Is there anything new? 

MR. SEIDMAN: Fr^m my vantage point, that's 
correct, your Honor. 

I 

THE COURT: What? That there is something new? 

I 

I asked you about that before. 

MR. SEIDMAN: You had, and I thought through 

i 

your Honor's approach to the manner, and I would like to 
posit a different position concerning what place restitu¬ 
tion would properly have in this case. 

* 

THE COURT: What is that? 

I 

MR. SEIDMAN: If your Honor please, the 

Government has put in its case, and there is no doubt in 
my mind, and I feel there could be no doubt, most 
respectfully, in your Honor's mind, that the aura and the 
concept that have filled this courtroom directly or indirecti 

j 

for the jury to consider is the fact that the monies that 
were purportedly received with respect to this underwriting : 
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were in fact lost to the general public, and there is no 
doubt in my mind that has been and is the impression that 
has been created by Mr. Wilson in the manner that this 
case has been presented. 

The truth of the matter is that, for whatever 
reason, all those, as I look at the facts of this case — 
THE COURT: May I try and cut through this, Mr. 
Seidman? I think, as I said earlier today, you have some 
good ideas from time to time, but you take so long to 
articulate them. 

I would like to ask you this: 

Will you describe the circumstances under which 
Mr. Feinberg make restitution? Was it or was it not the 
result of litigation and a Court Order? 

MR. SEIDMAN: It is a combination of both, your 

Honor. 

THE COURT: And when did it occur? 

MR. SEIDMAN: Prior to there being any investi¬ 

gation that was officially commenced, certainly at least 
a year prior or approximately a year prior to there being 
any civil action by way of disgorgement being commenced 
in this matter, Mr. Feinberg, after consultation with Mr. 
Bernstein, determined that obviously this had been an 
improper public offering, in a technical sense, and he 
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THE COURT: You mean the repurchases that he 


made at that period of time? 


MR. WILSON: At that period of time, which is 

April of 1971 and not before. 

The repurchases become kind of complex. They 
are made through an outfit called U. S. Leisure Lands, 
through George Quinn. Some people got land back instead 
of monies. Some people got money back. All of it, your 
Honor, stems and flows from Mr. Feinberg having received 

I 

a subpoena in September — 

THE COURT: Do you mean, it occurred after ? 

MR. WILSON: After he got the subpoena. 

MR. SEIDMAN: If it is part of the Government's 

theory that this conspiracy continued up to and including 
the date of the indictment, I have correspondence from 
Ivan Ezrine where up to the time he pled guilty here in 
this matter he indicated to Mr. Feinberg that there was no 
need to make restitution, that this is a — I am paraphrasing, 

i 

I am not saying that those are his exact words — that this 
was a perfectly legal transaction. 

What I am concerned about is the impression 
created in the jury's mind as to whether or not factually 
there has been a loss to the people who purchased this 

I 

stock at the underwriting. 
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MR.WILSON: As a factual matter, your Honor, while 

there has been restitution made, it is not to all people 

who purchased Manor Nursing stock. The trustee drew a 

line between those people who had bought stock up until 

March 6th and those people who had bought stock thereafter 

He has paid a hundred per cent .plus some, -to the people 

who bought .before March 6th, but everybody who bought after 

got six cents on the dollar or nothing on the dollar, 

/ 

depending on their purchase date. 

If the concept is one of loss to the public, I 

think it is irrelevant. 

THE COURT: I think loss to the public is 

irrelevant. Certainly, if there were no substantive counts 
here, it wouldn't make any difference whether the closing - 
MR. SEIDMAN: I agree, your Honor, except it 

is — 

THE COURT: Let me finish, for once. 

MR. SEIDMAN: I apologize, your Honor. 

THE COURT: As I see it, the question of 
restitution is irrelevant as a defense. On the other 
hand, I do believe that it is something which might be 
considered by the jury with regard to the question of 
whether Mr. Feinberg intended or did not intend to enter 
into a conspiracy and to do the acts which he is accused 


\ 
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argue to the jury. I think it is a powerful argument, and 
I myself think that Mr. Seidman may be making a practical 
error, which will only redound to the Government's 
benefit, but that is not the basis on which I am called 
upon to make a ruling. 

MR. WILSON: Just so I can see what I can do, 

if the question is raised, I believe I will be entitled 
to cross-examine Mr. Feinberg as to Judge Motley’s orders 
and, if necessary, to put in an official Court document 
which shows Mr. Lobell's distribution 
THE COURT: Who is he? 

MR. WILSON: He was the trustee appointed by 

Judge Motley to do the collection, and he collected 

THE COURT: You certainly can do all those 

things, and I am stating, Mr. Seidman, that I think it 
would be his obligation, if we go into this subject, to 
cooperate in every way so we don't have to call witnesses 

on matters which are undisputed 

MR. SEIDMAN: I have been in touch with Mr. 

Lobell, and I know exactly what has transpired. 

If your Honor please, if I may just take half 
a minute to give an analogy, if there was a red light 
THE COURT: Mr. Seidman, you have won your 

point. You must know the expression, "Quit while you are 
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of having done. 

Therefore, with advance instructions on my part 
to that effsct, I will allow you to question Mr. Peinberg, 
but, of course, Mr. Wilson, it seems to me, can have a 
field day on cross-examination. 

MR. SEIDMAN: I understand, your Honor. 

MR. WILSON: Your Honor, we submitted our memo 
ahead of time, because we did not want to get into what 
is clearly an area that does not bear on Mr. Feinberg's 
intention at the time he committed the acts that the 
indictment charges. 

THE COURT: Well, I myself would not bo 

persuaded by this as a juror, but I can see that an 
argument can be made that this is consistent with the 
attitude of a man who behaved in good faith throughout 
this transaction and was led by the nose by somebody else, 
and as soon as he found out I mean, this is his theory 
of the case; I don't buy it, but it is his theory of the 
case — as soon as he found out that he had done wrong, 
he attempted to right the wrong. 

MR. WILSON: But, your Honor, the undisputed 
evidence is that he did not seek to right his wrong until 
the SEC told him he was in trouble. 

THE COURT: That is for you to bring out and 
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MR. WILSON: I really think we should not be 


opening this up. 

THE COURT: Mr. Wilson, I have great confidence 
in this jury, more than in most juries. It looks like a 
good, solid jury. They have been paying close attention. 

I don't think that they are going to be fooled, and I also 
think Mr. Feinberg is entitled to put his story before them 
and see if they buy it. 

I will make sure that I will vigorously instruct 
them that this does not constitute a defense to any count 
in this indictment but that they can consider it in 
determining, when they ultimately must make the determina¬ 
tion, whether Mr. Feinberg intended to the acts with which 
he is charged. 

Now, Mr. Seidman, are you going to start on this 


right now? 


MR. SEIDMAN: No. 


THE COURT: When you come to it, I want you to 
tfell me about it, so I can instruct the jury in advance. 

MR. SEIDMAN: I have assiduous;v stayed away 


from it thus far. 


[In open c_jrt; jury in box:] 
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2 

IRA FEINBERG , resumed. 480a 


3 

DIRECT EXAMINATION (continued] 


* 4 

BY MR. SEIDMAN: 


5 

Q Do you recall, Mr. Feinberg, before we broke 


6 

this morning you had identified Feinberg's Exhibit P and 

I 


7 

Feinberg's Exhibit Q, which was correspondence between 


1 8 

Benjamin Werner Company and Ivan Ezrine whereby in those 


9 

letters it was disclosed that on or about March 4th and 


10 

5th that checks totalling $1,700,000 had been returned 


11 

as a result of insufficient funds; do you recall that? 


12 

A Yes. 

1 

13 

i 

Q At or about the time that you received Feinberg 

14 

Exhibit P and Feinberg Exhibit Q, Mr. Feinberg, did you 

» 15 

have any other conversations with Ivan A. Ezrine concerning 

! 

i 

16 

the sale of stock in the Manor Nursing Center underwriting? 


17 

A The only other thing he told me is that he was 


18 

working with an invester to buy 60,000 shares of stock 

i 

19 

for $600,000. 


20 

0 Did there come a time that he indicated to you 


21 

what the outcome or result of that negotiation was? 

» 

22 

1 

A Yes. 

^ 23 

Q What did Mr. Ezrine tell yo.u, if anything? 

24 

THE COURT: Let's get some specifics on this. 

25 

♦ 

Where was it, when, what did he say? 

1 


» 

1 

■■■ 
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THE WITNESS: $600,000 — 

THE COURT: I said where was it? 

THE WITNESS: This discussion was I think it 

was in Benjamin Werner's office. 
q Go ahead. 

A He got $600,000 from the sale of stock to Mr. 

Haber. Then the next day — 

THE COURT: Are you still quoting Mr. Ezrine or 

are you telling us something else? 

THE WITNESS: No. I'm still talking about him. 

THE COURT: Not talking about him. You are 

telling us what he told you? 

THE WITNESS: He told me that he had gotten 

$600,000 from David Haber for 60,000 shares of stock. 

At the same time he said something to the effect that he 
had another sale of $600,000 because he had a deal in 
Daytona Beach, Florida for a hospital purchase that he 

had informed us of and he said that the doctors in the 

«* 

hospital didn’t want money but they wanted stock. 

Q And what if anything else — 

MR. WILSON: Could wo b**'C some dates on when 

these conversations were taking place? 

THE COURT: This is one conversation. 

THE WITNESS: He told us one one day and one 
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MR. SEIDMAN: On or about March 4th. That is 

the testimony about the letter. 

THE COURT: That may be the conversation, but 

I'd rather have the witness tell me than you. 

THE WITNESS: It seems that was the day I was 

at Benjamin Werner's office and there were a lot of letters 


signed. 


THE COURT: You were there the day that he told 


you about Haber? 


Beach? 


THE WITNESS: Yes, that was, I think the 5th. 
THE COURT: When did he tell you about Daytona 


THE WITNESS: He had told me about Daytona 


Beach the same time. 

THE COURT: I asked you whether he had told 

you both of those things at the same time. 

THE WITNESS: T'm sorry you got that impression. 

They were one day apart. 

Q Which came first? 

A Haber came first. 

THE COURT: On March 5? 

THE WITNESS: Yes. 

THE COURT: And he told you about Daytona Beach 
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4 mcsr 
on March 6th? 

THE WITNESS: The next day. 

THE COURT: Where were you when he told you about 
Daytona Beach? 

THE WITNESS: The Daytona Beach was in his office 

I'm sorry. 

THE COURT: Who was there besides you and Mr. 

Ezrine, if anybody, on the first occasion at Mr. Werner's [ 

I 

office. 

THE WITNESS: Mr. Werner was there and his wife 
and the bookkeeper and an elderly gentleman that he used 


as a messenger. 

THE COURT: Okay. 

Who was there, if anybody, in Mr. Ezrine's office 
the next day when you were talking about Daytona Beach? 

THE WITNESS: In his office — the only other 

person in the suite of offices was his secretary. 

THE COURT: All right, go ahead, Mr. Seidman. 

MR. SEIDMAN: May I have this marked as 


Feinberg Exhibit R. 

[Defendant Feinberg's Exhibit R marked for 
identification.] 

Q Mr. Feinberg, I now show you Defendant Feinberg's 
Exhibit R for identification and I ask you whether or not 
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A Yes, I did. 

q Can you tell us at approximately what time you 
initially saw this piece of paper which is Feinberg s 

Exhibit R for identification? 

A I believe the very next day, about the 7th. 
q Can you tell us who showed you the original or 
a photocopy of Feinberg Exhibit R for identification? 

A Mr. Ezrine had it. It was on one sheet of 


] 

i 


paper. 

q Can you tell me what Mr. Ezrine said to you 
when he showed you Defendant Feinberg's Exhibit R? 

THE COURT: If he said anything. i 

I 

q If he said anything. i 

THE COURT: YOu know, Mr. Seidman, it would 

work much easier if you asked: Did Mr. Ezrine tell you 

anything about this? 

THE WITNESS: He said he needed this stock for 
the doctors. He was planning on selling some stock. I'r. 
very weak on this point. I apparently don't understand it. 

THE COURT: You don't recall apparently what 

he told you fully. 

THE WITNESS: I think I know what he said. 

Q Tell us. 
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A He said something to the effect that there were 
75,000 shares of Manor stock that were sold. Sixty 
thousand shares he needed back and ten thousand shares 
he had to get from another client, and he gave me a letter 
for about ten thousand shares, in addition. 

Q Does this represent the true and accurate copy 
of what Mr. Ezrine showed you on that day? 

A I personally made the Xerox copy in his office. 

MR. SEIDMAN: Do you have any objection? 

MR. WILSON: No objection. 

THE COURT: Received in evidence. 

[Defendant Feinberg's Exhibit R received in 

evidence.] 

MR. WILSON: It might be good if 1 just took 

one quick look at it. I think I know what it is. I'm 
sorry, your Honor. 

Yes, I have seen this. I have no objection. 

THE COURT: May I see it, please, Mr. Seidraan? 

MR. SEIDMAN: Yes. 

THE COURT: Are you going to brinq to the jury's 

attention what documents constitute this exhibit? It 
really is constituted of, as I see it, a photocopy of 
three separate documents. Is that right? 

MR. SEIDMAN: Yes, your Honor. I intended to 


i 

i 


i 


i 

l 


l 


i 


i 

i 


i 

i 


i 

i 
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explain that, and I indicated to Mr. Feinberg that that 
was a photocopy. | 

THE COURT: I think the jury is left with the 

impression that it was one document. 

It was altogether. They weren't torn apart. 

Go ahead. 

t 

MR. SEIDMAN: If I may, Feinberg's Exhibit R — j 

MR. WILSON: Can I have a voir dire on that 

document, your Honor? 

I 

THE COURT: Yes. 

BY MR. WILSON: 

Q Would you tell us exactly how you came to prepare 

i 

this document, Defendant's Exhibit R? 

A I didn't prepare it. 

I 

THE COURT: The piece of paper that you have in 

your hand you said you prepared. 

THE WITNESS: I put it into a glassine — like 

a holder, and put it in the Xerox machine and made a copy 
of it. 

Q What did you put into the glassine holder? 

A These confirmations. 

Q Were they three separate confirmations, were they 

on one sheet? 
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A Three attached. 
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They were all attached? 

Yes. 

W'th perforations? 

There was a place to tear them apart. 
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perforated 


spots. 

MR. WILSON: No objection. 

MR. SEIDMAN: At the time he saw them. 

These are apparently three.separate — I would 
ask the jury to consider these to be three separate — 

MR. WILSON: That is not the testimony now. 

THE COURT: The testimony is that they were 

three different documents attached and perforated. 

I didn't mean to make a fuss about it. I just 
wanted to be accurate. 

MR. SEIDMAN: So do I. 

THE COURT: And so does Mr. Wilson. That is why 
this trial is taking forever. 

MR. SEIDMAN: Not at all, your Honor. 

I would ask the jury to consider tha fact that 
it indicates that the account number and it gives a number 
and thereunder, with respect to each of these, is the name 
of Ivan A. Ezrine as attorney, 370 East 68th Street, New 
York, New York. It is Ivan A. Ezrine as attorney — 

THE COURT: On each one it says it. 
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MR. SEIDMAN: That is correct. And on the 
upper portion it says "Securities Description, Manor 
Nursing Centers r Inc", and in the upper left-hand corner, 
where it states, "You bought, you sold", there is indicated 
as two duplicate confirm one, duplicate confirm two and 
duplicate confirm three that each one respectively 
indicates that, to wit, Ivan A. Ezrine, as attorney, sold 
25,000 Manor Nursing Center, Inc. at $10. You sold 25,000 
Manor Nursing Centers, Inc. at a price of $10. You sold 

$25,000 Manor Nursing Centers, Inc. at $10. 

THE COURT: Okay, Mr. Seiaman, I think that is 


1 

13 

an adequate presentation. 

14 

MR. SEIDMAN: Thank you. 

15 

JUROR NO. 4: Does that mean that three 

16 

different confirmations that they sold, 25,000 on each 

17 

one? 

• | 

18 

THE COURT: That is right. That is what I 

19 

make of it. 

20 

JUROR NO. 4: A total of 75,000? 

1 

21 

( 

MR. WILSON: I don't think there is any testimon, 1 

22 

on that. I think that is a good question. 

23 

MR. SEIDMAN: The reason the exhibit is offered • 

24 

THE COURT: There are three separate confirmations 

25 

for 25,000. I don't know any more than you. 
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May I read something from that 


diagram? 

MR. SEIDMAN: YOu may read anything you wish. 
MR. WILSON: I would simply point out: "Dup 


licate confirm Number One, duplicate confirm Number Two, 
duplicate confirm Number Three." 

MR. SEIDMAN: I read that to the jury, also. 

THE COURT: Yes. 

May I see the document, while you are looking for 
whatever you are looking for? 

Go ahead. 

MR. SEIDMAN: Could I have that? I want to ask 


the witness a question. 

BY MR. SEIDMAN: 

Q When Mr. Ezrine showed you these pieces of paper, 
Mr. Feinberg, what did he tell you it represented, if 
anything? 

A He said there were 75,000 shares of stock sold. 

Q Do you know of your own personal knowledge 

whether it was or was not sold? 

A I absolutely do not. 

0 There is no doubt in your mind that this is what 
Mr. Ezrine showed you; is that correct? 

A I'm positive 
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I now nhow you Government Exhibit No. 77, Mr. 


11 mcsr 
Q 

Feinberg. Can you tell us whether or not you prepared 


this exhibit? 

I 

A I never prepared thi3. 

Q Can you tell us, if you know, who did prepare 

this exhibit? 

A Mr. Ezrine dictated it. 

j 

Q Do you know where Mr. Ezrine dictated it? 

A I think — 

THE COURT: Were you present when he dictated it 

I 

THE WITNESS: Yes. I heard it being dictated. 

I 

THE COURT: Can you tell the jury? 

I 

THE WITNESS: I think it was in Benjamin 

Werner's office. 

q if you know, was Benjamin Werner present at the 
time that this was dictated? 

A Yes. 

Q And did there come a time that Mr. Ezrine asked 

I 

you to — 

MR. WILSON: Objection. What was said. 

THE COURT: If it has to do with conversation 

I 

relating to that, he can ask what Mr. Ezrine told him in 
relation to that letter, if anything. j 

Q What did Mr. Ezrine or Mr. Werner say to you — 

* I 
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THE COURT: Are you asking about Mr. Werner? 

MR. SEIDMAN: Yes, your Honor. 

Q What, if anything, did Mr. Ezrino or Mr. Werner 
say to you with respect to that letter when you first saw 
it? 

A Well, I asked where they got the amount from 
and there was a discussion about four and a half million 

I 

dollars, and that a little more than two and a half 
million dollars bounced. That left it at just a little 

I 

bit under two million, and that — 

* 

0 When you say "they", will you please specify t 

I 

who i 3 saying what in this conversation? 

I 

A I think Mr. Werner also wanted to know where the , 
number came from, and Mr. Ezrine said that, "Well, four 

I 

and a half million less two and half million, the checks 
that bounced, left about a million nine something, and 

| 

he sold $600,000, and $600,000, which made about three 
million one-something. He said he didn't have any better 

I 

figure than that and if he was wrong, that he couldn't 
be wrong but for a few pennies. 

Q Would you explain to the jury, if you would, 
how the $3,000,000 was arrived at? 

A I think I just did. 

THE COURT: He just did. He can't say anythinq 

| 
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but what Mr. Ezrine said and as I understand it, you said 
that Mr. Ezrine said that from the four and a half 
million dollars which should be received he deducted 
somewhat more than two and a half million dollars in checks 

that bounced. 

THE WITNESS: Yer. 

THE COURT: That left about a million, nine 

hundred thousand dollars? 

THE WITNESS: That is correct. 

THE COURT: He added to that $600,000 and 

$600,000, a million two, which comes to three million two? 

THE WITNESS: He said something else, something 

that our checks bounced. That was the number that he hao 
on his note schedule. 

q Was it on or about March 5, 1970 that Mr. Ezrine 

makes you aware — 

MR. WILSON: Objection. 

THE COURT: Sustained. 

Q Is it on or about March 5, 1970 that you first 
THE COURT: What did Mr. Ezrine or did Mr. 


Ezrine — 


Did Mr. Ezrine inform you of the existence of 


Mr. Haber? 


THE COURT: Ever? 
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Q Did Mr. Ezrine ever inform you of the existence 
of Mr. Haber? 

A Yes. 

Q Could you tell us at or about what time it was? 
A March 4, March 5. 

Q Did Mr. Ezrine inform you about the purported 
purchase of stock through White & Company? 

A That was a day or two later. 

0 And did that involve the purchase or sale — 

MR. WILSON: Objection. 

THE COURT: Sustained. 

What did that involve? 

Q What did that involve? 

A What did what involve? 

Q The White & Company paper. 

THE COURT: Are you asking what it involved or 

what did Mr. Ezrine tell you? 

Q What did Mr. Ezrine tell you about it? 

A He said there were 75,000 shares sold. 

0 And at about what date is he telling you this? 

MR. WILSON: Just asked. 

THE COURT: He just said a day or two later. 

MR. SEIDMAN: Very well,your Honor. 
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Q Mr. Feinberg, did there come a time that you weruj 
made aware of the fact that the checks of Upton Corp. 
and International Transfer Corp. had bounced? 

A Yes. 

0 And when did you first become aware of that? 

A I think I told you before. It was about Tuesday 

i 

or Wednesday of the following week, after the closing. 

i 

Q Did you have any conversations with Mr. Netelkos 
concerning that matter? 

, I 

A Yes, I did. He said he was having some difficulty: 

with the bank and I believe I testified this morning — 

THE COURT: I believe you did also. 

i 

A — we talked about funds in transit or uncollectcJl 

I 

funds, not insufficient funds. I said, "The trouble you j 
are having is that there is no money in the account." 

1 

Q Did there come a time that you thereafter had 
any further conversation with Mr. Netelkos concerning 
these checks that were returned for insufficient funds? 

A Yes. He said — 

Q Can you tell us when, if you recall? 

A When I called him — let's just say the 25th. 

It was the 24th or 25th. Let's just say the 25th. I 

i 

called him on the 25th. He told me that he had some 

j 

trouble with the bank. 

I 

I 
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Don't tell us all again. 
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You told 


us the story. 

A On the 25th or 26th I spoke to him again and 
he said he would give us some money shortly, when he 
straightened it out, and I believe we got a $50,000 check 
shortly thereafter. 

Q Do you recall from what corporate entity that 
$50,000 check came? 

A It didn't bounce. I didn't care where it came 



from. 


Q Do you recall where it came from? 

A No, I do not. 

Q Can you tell us whether or not you ever heard 
of a corporation called Method Leasing Company ? 

A Yes, but it seems to me much later than that time 

0 However, there was a check for $50,000 that was 

paid by Mr. Netelkos on behalf of the bounced checks; is 
that correct? 

A It was the latter checks, but I believe the 
first one was 50,000. 

Q Can you tell us, if you know, to whom that was 
delivered? 

A I went to pick it up. 

Q To whom did vou deliver it? 
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MP 3 Feinberq - direct I 

496a | 

photocopies. 

T1IC COURT: You mean whether he paw the oriqinnl - 
MR. SEIDMAN: Yes. 

i 

A These are some of the — Well, I don't think -- 

i 

These are some of the checks that we not from Mr. Netelkos. 

I 

THE COURT: You mean they are photocopies? 

THE WITNESS: Photocopies of checks. 

i 

MR. WILSON: I have no objection. 

THE COURT: All right. Received in evidence. 
(Defendant Feinberg Exhibit S for identification w.‘ | 

I 

received in evidence.) 

I 

MR. SEIDMAN: .May I, your Honor — 

i 

THE COURT: Must you? It is only a bunch of check: 

MR. WILSON: Netelkos testified he delivered these 1 

I 

checks. You cross-examined him about that. 

MR. SEIDMAN: Then I have that stipulation — 

r t 

THE COURT: It is not a stipulation, no. It is ju; U 

i 

a fact that there is no dispute in the record about. 

MR. SEIDMAN: All right, your Honor. 

i 

Q Did there then come a time -- As I was having that 

I 

exhibit marked, Mr. Feinberg, you indicated that Mr. Netelkos i 

i 

issued a promissory note -- l 

THE COURT: No. He said Netelkos said he would 


25 


issue a promissory note. 
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HR. SEIDMAN: Pardon me, your Honor. r obviour.lv 
cannot do two things at a time, that is, listen and have an 
exhibit marked. I 

A iie said he would prepare a promissory note for the | 
money that he owed. Mr. Weiner insisted that we get ten 
thousand dollars for the expenses, which was several days — 

I don't know, so many days of interest, and Mr. Ezrine pre- ! 
pared a note — 

THE COURT: Wait a minute. V.’ere you there? Where 
did all this occur? 

i 

I 

THE WITNESS: I discussed this with Mr. Weiner ove ' 

l 

| 

the phone. I went to Mr. Ezrine's office. He prepared the 

t 

note — 

i 

THE COURT: We don't know all these thinas. You 


have to tell us. 

« l 

THE WITNESS: I'm sorry, sir. 

| 

THE COURT: All right. Go ahead. 

t 

I 

You went to Mr. Ezrine's -- 
THE WITNESS: He prepared a note. 

U Did you tell Mr. Ezrine what Hr. Nelelkos had said 
to you prior to the preparation of that note? 

A Exactly. That's hov; he knew how to make out the 

note. 

I 

Q All right. And tell us v/hat happened thereafter an..' 
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who said what to where. 

A He i^ade out the note — No. before he made out the 
note he wanted to know what was being pledged, because it wa 
called a pledge security agreement; and I called up Mr. 
Netelkos' office, and he said he was going to pledge some 
130,000 shares of First World Corporation, that was then 
trading, he said, at about ten dollars. 

And Mr. Ezrine prepared the note. I took the note 
back to New Jersey with me, went to Mr. Netelkos' office. H. 
signed it and said ho would deliver the stock to me. 

Q Did Mr. Netelkos in fact deliver that stock to you* 

./ 

A Never. 

Q Now, this note is executed at or about what time, 

Mr. Feinberg? * 

THE COURT: Is the note in evidence? 

MR. WILSON: Yes; it is, vour Honor. 

THE COURT: Unless you are trying to test Mr. rein 
berg's memory, why don't you give him the note? 

MR. WILSON: It's Government's Exhibit 33, your 

Honor. 

MR. WEIDMAN: I want to see what his memory is. 

THE COURT: I would rather not take the time if it 
isn't necessary. 

MR. SEIDMAN: The exhibits are voluminous. 
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TUB COURT: Well, voluminovis or not, are they the 

source of accurate information? 

g I now show you Government's Exhibit 33, Mr. Fein¬ 
berg, and ask you whether or not — 

THE COURT: Ask him what it is. 

Q (Continuing) I ask you what it is. 

A This is the note that I just spoke about. 

Q Do you recognize the signature at the bottom there 

of? 

A It's Mr. Netelkos' signature. 

Q And I show you Government's Exhibit Number 34 and 
ask you whether you know what it is. 

A That's the pledge security agreement that I just 

referred to. 

q i ask you to look at the signature on the back of 
Government's Exhibit Number 34 and ask you whether or not you 
recognize it. 

MR. WILSON: He testified that that's his signature, 
your Honor. 

Q Did you have any other conversations with Mr. 

E^rine concerning the note and the pledge security agreement 
at that time? 

A lie asked me if I had gotten it signed. 

(j And what did vou say to him? 

SOUTHERN OISTHiCT COURT 


f 




1543 


I 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MP 7 Feinberg - direct 500a 

A I said, yes, I did. 

0 Now, if you know, could you tell us whether or not 
the full sum of $622,500, which the note represented, was 
payable on or about September 4, 1970, or was it the intent 
that Mr. Netelkos — 

THE COURT: No. Are you asking him what the note 

says? 

MR. SEIDMAN: No, your Honor. 

THE COURT: Then what arc you asking? Whether the’ 
had a conversation? 

MR. SEIDMAN: I will withdraw that question and re¬ 
phrase it. 

Q Prior to September 4, 1970, did Mr. Netelkos pay 
any part of the moneys that were represented by the note 
which is Government’s Exhibit Number 33? 

A Nothing. 

0. Prior to the due date of September 4 , 1970, did yo' 
have occasion to meet Mr. Netelkos concerning the note? 

A Yes. 

THE COURT: When? 

l> Can you tell us when? 

A The first week in August. 

THE COURT: Where? 

THE WITNESS: His office, Hasbrouck Heights, on thf 


UTHINN 
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Boulevard. 

THE COURT: All right. Tell us what he said and 
what you said. 
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q Was anyone el3e present? 

A Mr. Oamarikian. 

g And will you tell us what he said to you and what, 
you said to him? 

A He said that as a result of the Orvj.s Brothers 
settlement with him, when they were being put out of busines 1 
he had money tied up in a Swiss bank account that he can't 
get out until the end of January of the following year, and 
would it make any difference, because he couldn't honor the 
note would it make any difference to us if we gave him -- 
if he gave us funds in a Swiss bank that we could qot on 
January 31st of 1971. 

I said — 

Q What did you say to him. 

A I said, "I don't know. I would have to check with 
Mr. Weiner and with Mr. Ezrine. 

Q Was there any other part to that cooversation? 

A Well, we discussed that the money was frozen until 

the first month of the following year, at which time it would 
be free, and he would have our part put in in an account in 
our name. 
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office? 
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Weiner' r. 


A The discussion was basically — 

THE COURT: I thought it was at Mr. Weiner's hone. 
THE WITNESS: It was at his home. 

MR. SEIDMAN: Pardon me. 

THE COURT: What was it? 

THE WITNESS: It was basically a discussion between 

Mr. Netelkos and Mr. Weiner. 

Q Fine. And, if you can, can you tell us what Mr. 
Netelkos said? 

A Ho informed Mr. Weiner of what he had informed me: 
that he had funds in a Swiss bank that wore — I don't renen- 



! 




ber the expression -- locked up, bottled up, frozen — some¬ 
thing -- that he could not get out until January 31st of the 
following year, and that he wanted to go to Switzerland and 
that he wanted to transfer the funds from -- out of his 
account, out of his name into our name, and would that satisf 
the note requirement, because he said he would not be able 
to meet the note, and Mr. — Can I tell you v/hatMr. Weiner 
said? 

Q Go ahead. 

A He asked him what he really van ted, and Mr. Weir.er 
said, "Well, first of all, I will take American money," and 
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he said, "Second of all, if it has to bo a transfer of funds, 
1 have to get an unqualified verification frorr the United 
States correspondent from that bank, because I absolutely 
don't know Sv/iss banking rules." 

THE COURT: An unqualified what from the correspond 

ent? 

THE WITNESS: Verification from the correspondent 
of that Swiss bank in the United States. 

A (Continuing) Mr. Netelkos volunteered to bring back 
a verification, and Mr. Weiner told him that wasn't normal 
auditing procedure; he would send it off himself as soon as 
he received the documents that were necessary. 

Q Now, did there come a time when Mr. Netelkos pro¬ 
duced any documents or papers? 

A Yes. 

Q Can you approximate the time, place and who was 
there? 

A Some time just about the middle of October of 1970, 
on a Sunday, he called and said he had gotten back late last 
night and that could Mr. Weiner and Mr. Ezrino and I meet hir. 
at my office, which was on Route 4. 

U And 

A The three of us did meet him. He produced a folder 
full of documents. 


v 
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2 

Q And he produced a folder full of documents^04a 



3 

A Yes. 


'W' 

4 

Q Now, I show you Government's Exhibit 35 in eviclenc 



5 

consisting of numerous pages,and ask you whether or not you 


6 

recall these to be the papers — 


7 

THE COURT: Ask him whether he knows them, has 


8 

seen them, and, if so, what they are. 


9 

A These are — these are the papers that Mr. Netelko.- 


10 

gave us, but he had given us another book that went through 

i 


11 

1 

— with it, a financial statement of the bank. 


12 

THE COURT: We are just asking about those. 


13 

* 1 

THE WITNESS: Those alone? 1 

1 


14 

THE COURT: Yes. Those were among the papers he | 

i 


15 

gave you? 



16 

THE WITNESS: Yes. 



17 

Q Now, at the time that he gave you these papers, 



18 

during October of 1970, did he give you any other papers aloi. , 

1 


19 

with Government Exhibit 35? 


20 

1 

A There was a small, like a booklet type of affair. 


21 

I gues 3 it was the bank statement. And it seemed to me ther* 

1 


22 

was another sheet that had a write-up about the bank on it. 

l 

1 

y 

23 

It may be in my folder. 

1 

1 

! 


24 

Q It may be in your folder that you brought to the 

i 


25 

court, you mean? 

j 
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THE COURT: All right. oO€»a 

A (Continuing) And I said, "Your funds were tied u. 

until January 31st, anyhow, so on January 31st, when we get 
the money, wo will give you your ton thousand dollars and 
the difference between the interest." 

Q I now show you Government's Exhibit Humber 36, Hr. 
Feinbercj, and ask you, if you know, who prepared that sheet, 
or exhibit. 

A I don't know. Let's put it this way: I didn't. 

0 Did you prepare it? 

A No; I didn't. 

0 Do you know when it was prenared? 

THE COURT: Would you answer for the record, Mr. 


Feinbcrg? 


THE WITNESS: Oh, I'm sorry. 


A NO. 

MR. WILSON: May the jury be told what that docu¬ 


ment is? 


THE COURT: What is Government Exhibit 36, Mr. 


Seidman? 

MR. SEIDMAN: That is a letter from Christos 
Netelkos to Manor Nursing Centers, Inc., concerning the 
account at the Banquc de Gestion Privae, Switzerland, sinnod 


25 


by Christos Netelkos. 
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2 

THE COURT: And what is it? 50^7a 


3 

1 

MR. SEIDMAN: I was about to say that. 


4 

THE COURT: Good. 


5 

Q Will you tell us what it is? 


6 

MR. SEIDMAN: I am not as quick as you are, your j 


1 

7 

Honor. 


8 

A That's the answer that Seymour Weiner Co. receive 


9 

from the bank in Switzerland. 


10 

THE COURT: Well, I don't want to be fussy about 


11 

this again, but how do you know that? 


12 

THE WITNESS: lie told me when he gave it to me. 


13 

THE COURT: I don't think it can be admitted on th<:. < 


14 

basis. 


15 

MR. WILSON: I would have no objection to that. 

i 

16 

THE COURT: That is another matter, as Ion- as thcr 

t 

i 

• 

17 

is agreement on it. 

! 

18 

MR. WILSON: Yes. We have no objection to it, for 

1 

i 

19 

what it purports to be: a letter from a bank. 

i 

20 

THE COURT: You agree that for the purposes of this 

| 

21 

case it is a letter from the entity whose letterhead is on 


22 

the -- 


' 23 

MR. WILSON: I only know that that is a document 


24 

that I have seen before and will allow it into evidence for 


25 

what he says it is, as somethina that he was shown by somebod’ 
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TiiE COURT: There is no objection to that. 

MR. SEIDMAN: Not "by somebody". Ey Mr. Weiner. 
THE COURT: I will admit it into evidence as a 


document shown to the witness -- by Mr. Weiner? 

THE WITNESS: Yes. 

THE COURT: And represented by you as having been 

received? 


THE WITNESS: Yes. 

MR. WILSON: I have no objection to that. 

(Defendant Feinberg Exhibit T for identification 
v;as received in evidence.) 

THE COURT: May I see it? 

MR. SEIDMAN: Do you have the original? 

MR. WILSON: No; I don't think I dc. If I do, I 
will provide it to you. 

THE COURT: All right. 

MR. SEIDMAN: If your Honor please, I respectfully 
state that if Mr. Wilson has the original of this exhibit, 
which is Feinberg's Exhibit T, I would most respectfully ask 
him to produce it. 
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Q Mr. Feinbery, when you were shown the letter, 
Feinbcrg Exhibit T, were you at that point in time represents 
by Mr. Ezrine or by Mr. Lawson Bernstein? 

A What was the date on that letter? December 10th? 

Q December 10, 1970. 

A I believe it was Mr. Lawson 3ernstein. 

I 

Q And, if you can, could you best tell us the date 

i 

that you initially met Lawson Bernstein? 

A November 30th or December 1st, a day or two either 

i 

way. i 

i 
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Q And, if you know, can you tell us whether or not 
the information or contents or substance of information 
which was contained in Feinberg's Exhibit T was included 

in Feinberg's Exhibit N? 

MR. WILSON: The document speaks for itself. 

THE COURT: It does speak for itself. 

MR. SEIDMAN: Very well. 

THE COURT: Incidentally, the jury has no idea 

what Defendant Feinberg's Exhibit T is. 

MR. SEIDMAN: May I read it? 

THE COURT: I wish you would. 

MR. SEIDMAN: Thank you. 

I will ask you to search your records for the 

original, as you will do, I'm sure. 

( Mr. Seidman read from Defendant Feinberg's 

Exhibit T.] 

Q Did there come a time, Mr. Feinberg, that Mr. 
Ezrine requested the payment of monies with respect to the 
legal services he had rendered on behalf of the public 
underwriting? 

A Are you talking about back to February 20 right 


1550 


k' l m 


H 


now? 


0 Yes, February 20. 


A Yes. 
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THE COURT: Did he ask for it? 

THE WITNESS: Yes, he submitted a bill and asked 


i 

! 


THE COURT: On February 20 or when? 

THE WITNESS: On February 20. The bill is 

on the table under that folder. 

I 

MR. SEIDMAN: May I have this marked for 

identification? 

[Defendant Feinberg's Exhibit U marked for 
identification.] 

I 

0 I show you Feinberg's Exhibit U for identifies- j 

i 

tion, Mr. Feinberg, and ask you whether or not you recall 

i 

receiving the original of what is Defendant Feinberg's 

l 

Exhibit U for identification. 

A Yes, I do. 

0 Can you tell us on what date you received the 


original? 

A February 20. 

0 And could you tell us what this is? 

A That is a bill for all the services performed 

by Mr. Ezrine from, I guess. Day One until and Including 
February 20. 

MR. WILSON: No objection, your Honor. 

i 

THE COURT: It is received in evidence. 
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2 [Defendant Feinberg*s Exhibit U received 

3 in evidence.] 

4 MR. SEIDMAN: Would your Honor mind if 1 read 

5 i this to the jury? ! 

i 

6 THE COURT: You don't want to read that whole 

7 thing. It is a bill for services rendered and you can 

8 say the amount and the date. It clearly has to do with 

9 i this transaction. j 

i 

10 MR. SEIDMAN: The date is February 20, 1970. 

11 I respectfully ask the jury that it read the legend on top 

12 indicating Ivan A. Ezrine and the contents as to what he 





13 I 

14 

l 

ir> requested is for $50,000, together with disbursements. 

| 

16 | Q On or about February 20, Mr. Feinberg, did you 

17 i cause to be issued a check in payment of this bill? 


18 

A 

• 

Yes, I believe I did. 

1 

19 

Q 

Was it in the sum of $50,000 payable to Mr. 

20 

Ezrine? 

| 

21 

A 

Yes. 

22 

Q 

Would you tell us what happened to that check. 

^ 23 

if you 

know? 

i 

24 

A 

He bought stock with it. 

1 

25 

0 

| 

j 

However, were the proceeds on it paid by the 


1 

1 

1 
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is requesting payment for from Manor Nursing Centers, Inc., \ 

I 

and I would ask that you consider the fact that the payment 
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bank upon whom that $50,000 check was issued? 

THE COURT: I think you mean did the check 

clear. 


MR. WILSON: From whom to whom. 

THE COURT: The check was payable to Mr. Ezrine, 

I take it; is that right? 

THE WITNESS: Yes. I'm not sure if it cleared 


the bank, sir. 

MR. SEIDMAN: Might I have this marked Defendant 

Feinberg's Exhibits V-l and V-2 for identification. 

[Defendant Feinberg's Exhibits V-l and V-2 

marked for identification.] 

0 Mr. Feinberg, I now show you Feinberg Exhibit V-l 
and V-2 and ask you whether or not you previously saw both 
V-l and V-2. 

A Yes, I did. 

Q Would you tell us what V-l is and what V-2 is? 

A V-l is the prospectus of December 8th that came 

off the printing press on the morning of December 8. 

V-2 is the prospectus of December 8th that Mr. 
Weiner and I left at two o'clock in the morning. 

THE COURT: Left where? 

THE WITNESS: Left the printer. 

THE COURT: Do you mean a proof? 
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THE WITNESS: The final proof we saw at two 

o'clock in the morning and the prospectus was delivered 
about nine o'clock the next morning. 

THE COURT: So V-l is as delivered at nine 
o'clock the next morning and V-2 is the print that you 
left with the printer at two o'clock? 

THE WITNESS: That is correct. 

Q Now, if you can, can you point out the distinc¬ 
tion between V-l and V-2? 

A Both of these are identical with the exception 
of the name of the bank. 

Q When you left the printer, can you tell us what 
you understood the escrow bank would be? 

A I didn't understand. I read it. 

0 What did you read then and there? 

A National Community Bank, Maywood, New Jersey. 

0 When did you first find out that the front page 
of the prospectus, which is V-2 or the proof of the 
prospectus which is V-2 had had the escrow bank changed 
to Chemical Bank of New York? 

A Sometime the next day. 

THE COURT: That would be December 9 or December 


8th? 


THE WITNESS: December 8th. They were printed 
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2 

during the night of December 7 - 8. 


3 

THE COURT: Thank you. 



Q What, if anything, did Mr. Ezrine say to you 


5 

about the change in the bank? 

i 


* 

A He said that he had received a call from the 


7 

. 

Attorney General's Office in New York and they insisted 


ft 

! 

that the escrow agent be in the State of New York because 


9 

Mr. Werner was a New York licensed broker-dealer. 


10 

1 

We found it peculiar that we would get a call 


11 ! 

after two in the morning. 


It 

12 [ THE COURT: You weren't told that. 


13 

THE WITNESS: I'm sorry. 


14 

THE COURT: The jury will disregard Mr. Feinberg's 


15 

deductions. 


16 

0 I now show you Feinberg Exhibit W and ask you 


17 

whether or not you recall seeing either the original or a 


18 

photocopy of that exhibit for identification? 


19 

A I got a copy of this, but a long time after the 


20 

/ 

date that is on here. 


21 

0 And I ask you whether or not you recognize the 


22 

signature on Feinberg W for identification. 

i 

I 

^ 23 

A It appears to be Ivan Ezrine again. 


24 

Q And does it relate — 


25 

THE COURT: What does it relate to? 

1 
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A It talks about the special escrow account being 
opened by the underwriter at the Chemical Bank, 190 Rector 
Street, New York, New York. 

THE COURT: Okay. 

MR. SEIDMAN: At this point I offer this exhibit 
in evidence. 

MR. WILSON: I'm not sure what the foundation 

is for it. It is addressed to the Attorney General of 
the State of New York. 

THE COURT: It would be evidence only that Mr. 

Feinberg received a copy of that letter. 

MR. WILSON: He did not at the time — 


THE COURT: Just a minute. Sometime after it 


was sent. 


MR. WILSON: Can we have a little more on that? 
Can I ask some questions on the voir dire, your Honor? 

THE COURT: Yes. 


BY MR. WILSON: 


0 When did you first see Defendant Feinberg's 


Exhibit W? 


A I guess sometime in February. 

0 In February? 


A Yes. 
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Q You are sure of that? 

I 

A I'm guessing. 

0 Were you aware of contacts with the Attorney 

I 

General of the State of New York — 

MR. SEIDMAN: I object to the form of the 

question. 

THE COURT: I don't see what that has to do with 
the document. 

MR. WILSON: That is who it is addressed to. 

MR. SEIDMAN: Do you have any objection to it 

going into evidence? 

i 

MR. WILSON: No. 

{Defendant Feinberg's Exhibit W received in J 

l 

evidence.] 

MR. SEIDMAN: Your Honor, might I read this 

letter to the jury? It is a very brief letter. 

THE COURT: You may. 

[Mr. Seidman read from Defendant Feinberg's 
Exhibit W.l 

Q Do you recall from whom you received Feinberg's 
Exhibit W, Mr. Feinberg? 

A No. It probably came in the mail. Mrs. Flynn 
would have opened it. 

JUROR NO. 4: Could I ask a question? 

SOUTHERN OIST .CT COURT REPORTERS. U.S. COURTHOUSE 
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2 

THE COURT: Yes. 


3 

JUROR NO. 4: Is that an original letter? 


4 

MR. SEIDMAN: No, it is a photocopy. 

1 


5 

THE COURT: It is a photocopy. 


6 

JUROR NO. 4: Can I ask do you know for sure 


7 

if that letter was sent out? 


8 

THE COURT: None of us in the room can answer 

1 


9 

that question. 

10 

JUROR NO. 4: One more question. I want to 

| 

11 

clear something in my mind. 

12 

THE COURT: Yes, sir. | 

13 

JUROR NO. 4: Couldn't it be checked out with 

14 

the Attorney General if they did receive such a letter? 


15 

THE COURT: I don't know whether it can or canno 

- 

16 

All I can tell you is that when the time comes you'll have 


17 

to decide on the basis of evidence that is put before you 

1 

18 

1 

and discuss such things among yourselves. 

II 1 

19 

JUROR NO. 4: Yes, sir. 


20 

MR. WILSON: I'm advised that that letter was 


21 

received by the Attorney General. 

t 

22 

MR. SEIDMAN: Thank you, Mr. Wilson. I was 


23 

about to write myself a note as to a subpoena. 


24 

THE COURT: All right, the jury understands and 

1 

25 

apparently it is agreed that the original of that letter 

1 

1 

I 
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was received by the Attorney General. 

MR. SE1DMAN: Thank you. 

Q Did there come a time, Mr. Feinberg, that you 
received certain writings or letters or any other material 
from a company called Security Columbian Bank Note Company? 
A Yes, I did. 

MR. WILSON: Can we have an offer of proof on 


these documents? 


THE COURT: All right. Just a moment, please. 

We will retire to our robing room. 

[In the robing room:] 

THE COURT: What is this line of inquiry? 

MR. SEIDMAN: If you recall, there was a witness 

here, I believe, a Mr. Wesley. Mr. Wesley was an employee 
of the Security Columbian Bank Note Company. One of the 
issues involved in that and apparently a significant 
allegation in the case, was that the change of the bank 

was some type of clandestine impropriety and.the issue, 

v 

I believe, in part, is who caused that change. 

THE COURT: You mean from the National Community 

Bank to the Chemical Bank as escrowee? 

> 

MR. SEIDMAN: That is right. There is an 

allegation by Mr. Wilson as to that. 

THE COURT: What do you n.ean by "There is an 
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allegation"? 

MR. SEIDMAN: The indictment is that the change 

in some way — this was an overt act in this conspiracy, 

I believe. 

MR. WILSON: Off the record. 

[Discussion off the record.] 

[In open court:] 

THE COURT: All right, Mr. Seidman, we are all 

set. 

0 Mr. Feinberg, I show you Government Exhibit No. 
119 and ask you if you would tell us when you first saw 
that exhibit. 

THE COURT: Is that the end of the question? 

MR. SEIDMAN: Yes, sir. 

THE COURT: Ladies and gentlemen, that is the 

so-called sticker, I think you know. 

A We received two or three of them in the mail. 

THE COURT: Who is "we"? 

THE WITNESS: The company. 

THE COURT: The question is when did you first 

THE WITNESS: That is when 1 saw it, when it , 

came in. 

Q Do you recall approximately when? 

A March 1. 
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Q Can you tell me whether or not you were present 
at the time that Government Exhibit 119-A and 119 was 
either ordered or prepared at the Security Columbian 

Bank Note Company? 

A No, I was not. 

q Can you tell us whether or not any proof of that 
exhibit was ever delivered to you, Mr. Feinberg, or at your 
company located in New Jersey? 

A Never. 

t 

Q What, if anything, did Mr. Ezrine tell you about j 

! 

that sticker? 

A The only thing about the sticker was he said that 
Carlton Cambridge and Netelkos, Gamarikian and Netelkos 

I 

insisted upon it and that it was prepared. | 

I 

THE COURT: Where did he tell you this? i 

I 

THE WITNESS: I believe it was in his office. ! 

THE COURT: And about when? j 

t 

THE WITNESS: It would be within a day after 

I had received them in the mail. 

THE COURT: Was there anyone else besides your¬ 

self and Mr. Ezrine? 

THE WITNESS: Just his secretary. 

Q At the time that you received this in the mail 
did you know whether or not this had been sent to any 
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Q Could you tell us when that occurred, if you 


know? 


A Well, I know it occurred in Mario’s Restaurant 


on Route 4. 


THE COURT: Were you there? 


THE WITNESS: Yes. 


THE COURT: When was that? 


1969. 


THE WITNESS: It would be in the early part of 


Did a conversation take place at that meeting 


between yourself and Mr. Ezrine and Mr. Crespi? 

A I'm sure we talked. 

Q And did there come a time where the relationship 
MR. WILSON: Objection. What was said? 

THE COURT: He is not asking. 

MR. WILSON: I don't think he is leaving the 


meeting. 


THE COURT: He is not asking anything further 


about the conversation. The question he is asking now 
may be a leading question, but it had nothing to do with 
the conversation. 

Q Were there subsequent meetings between Mr. Crespi 
and Mr. Ezrine, if you know? 

THE COURT: At which Mr. Feinberg was present? 
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MR. SEIDMAN: I haven't gotten to that point 
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yet. 

A By themselves? I don't know. I 

0 Were there subsequent meetings at which you were 
present when Mr. Ezrine and Mr. Crespi were present? 

A Quite a few times. 

i 

Q Could you tell us, if you know, what business 
Mr. Crespi was in during 1969? 

\ 

A He had a Peter Cooper-Stuyvesantown news route, 
and he had three or four beauty parlors. 

Q And did the subject matter of Manor Nursing 
Center stock ever develop in any conversation which you 
were present with Mr. Ezrine and Mr. Crespi? J 

A We talked about it. All my friends knew about it 

Q Could you tell us, particularly with respect to 

when Mr. Ezrine and Mr. Crespi were present, whether you 
discussed the sale of Manor Nursing Center, Inc. stock? 

A We probably did on some occasions, Mr. Seidman. 

4 

Q Did there come a time where a discussion ensued 
at which you were present concerning whether or not Mr. 

Crespi would receive any remuneration from the » 'le of — 

MR. WILSON: Objection. 

THE COURT: Yes. Just ask him what the 

I 

discussions were, Mr. Seidman. 
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MR. WILSON: That he recalls at this time. j 

Q Can you tell us what the discussions were with 
respect to the — 

THE COURT: The substance of the discussion. 

I 

Q — the substance of it as between you, Mr. Ezrine 
and Mr. Crespi or between Mr. Crespi and Mr. Ezrine? 

A In 1969 there was an underwriting called 
Capital City Nursing Centers. Mr. Crespi sold a good dea] 
of that stock for Benjamin Werner, who had something to 
do with the underwriter by the name of Davis. I don't 
know what his official position was. He was promised 

I 

THE COURT: Wait a minute. Don't tell us what he , 

| 

was promised because you don't know what he was promised. 

Q Did Mr. Ezrine state anything to you or did Mr. 
Crespi state anything to you at those conversations — 

MR. WILSON: I would like a place, who was 



18 li 

19 

20 
21 
22 

23 

24 
2G 


present and what was said before each of them. This is 
important. 

THE COURT: Let's get those details. When did 

this conversation take place? 

Q When did this conversation take place, if you 
recall? 

A The initial conversation at which Mr. Crespi 
agreed to sell some of his stock was sometime in the 
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mid-summer of 1969. 

THE COURT: At which Mr. Crespi agreed to sell 

Manor Nursing stock? 

THE WITNESS: No, Capital City’s Nursing Center 


stock. 


THE COURT: Were you in on this conversation? 

THE WITNESS: No. 

THE COURT: You say you had conversations and 

you were talking about a conversation between or with Mr. 
Crespi and Mr. Errlne in which there were apparently 
references to the Capital Cities stock position and what 
had happened; is that right? 

THE WITNESS: Yes. 

THE COURT: Wher, did that conversation in which 

you wore engaged with them take place? 

THE WITNESS: Well, over several occasions 

I heard from both of them. 

THE COURT: When was that? 

THE WITNESS: In the middle of the summer of 1969 


pm 

jinbe 

;-26- 
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THE COURT: In mid-summer of '69 you recall talking 


with Crespi and Ezrine about the Capital Cities proposition; 

is that right? 

THE WITNESS: * res. 

THE COURT: All right. Now, was anybody there be¬ 
sides Crespi and Ezrine? 

THE WITNESS: No. 

THE COURT: When was this? 

THE WITNESS: It was probably late June or early 


10 


THE WITNESS: 

11 

July of 

•69. 

12 


THE COURT: i 

13 j 


THE WITNESS: 

14 


THE COURT: i 

15 

tell us 

what was said. 

16 


THE WITNESS: 

17 

could soil some of the 

18 

1 

ing it. 


19 


THE COURT: 

20 

Nursing 

stock? 

21 


THE WITNESS: 

22 

I 

' 

THE COURT: 

23 

| about Capital Cities, 


| 

THE WITNESS: 

25 


THE COURT: 


THE COURT: All right. And what was said? You car t 


THE WITNESS: Ivan Ezrine said that if Bob Crespi 


THE COURT: And you were involved in the discussion 
tal Cities, or you were there listening? 

THE WITNESS: I was there. 

THE COURT: All right. And Ezrine said to Crespi 
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o 

that — what? 


3 

k 

THE WITNESS: That if he could sell some of the 


> 1 

stock he would be paid for it. I don't remember how many 

s 

• r > l 

cents per share. 


r, i 

THE COURT: All right. That was Capital Cities sto. 

I. 

' 7 

THE WITNESS: That was Capital Cities stock. 


, 8 

THE COURT: All right. Co ahead, Mr. Seidman. 


1 9 

Well, let's finish the conversation on that occasion. 


10 

t 

BY MR. SEIDMAN: 


11 

Q Will you tell us what Mr. Ezrine said, if anything, 

i 


12 

i 

thereafter, and what you said? 

13 

MR. WILSON: At that meeting? 

14 

i 

MR. SEIDMAN: At that meeting, obviously. 

15 

| 

A Mr. Crespi said he would sell some of the stock. 

16 

q And do you know what a finder's fee is, Mr. Fein- | 

17 

1 

berg? 

18 

A In securities or in real estate? 

1 

1 

19 

q In securities. 

1 

i 

20 

A Somebody who gets paid for bringing people togeth- « 

i 


; 21 

Q And -- 


22 

A Or doing something that somebody makes money on. 


f 23 

q And were there then subsequent meetings at which 


24 

you were present with Mr. Crespi and Mr. Ezrine? 

i 

i 

25 

\ Apropos of this subject? 
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THE COURT: Well, Mr. Seidman didn't say apropos 
of this subject. I don't know whether he means that or not. 

0 Apropos of this subject or any other subject. Just 
toll the conversation, Mr. Feinbery. 

THE COURT: First tell us if there was such a meet¬ 
ing . 

U (Continuing) Right. 

A I was at the first meeting, where he asked if we 

could 

THE COURT: We understand that. 

t 

0 How, was there another meeting? 

A I don't recall anoth*r meeting. 

I 

Q Did there come a time that you read this prospectus j 
concerning Manor Nursing Centers, Inc.? 

A Yes; I read it. 

0 And with respect to that, did you happen to notice 
the name of Robert Crespi thereon? 

A Yes. 

U And did the prospectus, which I believe is Govern¬ 
ment Exhibit 11 — 

MR. SEIDMAN: Where is it? 

MR. WILSON: Do you need a copy? 

MR. SEIDMAN: No. 

y (Continuing) Did that prosnectus disclose the fact 

SOUTHERN OIST»mCT COURT REPORTERS, U.S. COURTHOUSE 



» 


1 


2 

3 

4 

5 


6 




7 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MP Feinberg - direct 

that with respect to the Manor Nursing Centers 

THE COURT: It either did or it didn't, Mr. Seidman. 
MR. SEIDMAN: Yes. 

I 

q i show you what is Government's Exhibit II, as Mr. 
Wilson has handed it to me, and ask you whether or not you w i 
aware of the fact that Mr. Crespi v/as going to receive a 
$23,000 fee, which was disclosed in that prospectus. 

A I definitely was aware of it. 

the COURT: You were aware of it first when? 

THE WITNESS: Dob Crespi - 
THE COURT: Just give me a date. 

THE WITNESS: A date? 

I 

THE COURT: An approximate date. Refore you read 

I 

the prospectus or after or — 

THE WITNESS: Oh, no. I knew it before it was 

printed. 

THE COURT: All right. That's all I wanted to knov j 
on that point. 

I 

0 Could you approximate a date, if you don't have a 
specific date? 

i 

A September or October of 1969. j 

0 And was that disclosed to the Securities & Exchange | 

Commission, if you know, on the S-l that was filed with it? 

THE COURT: Sustained. If it’s there, read it. 
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MR. WILSON: The one filed on June 30, *69 contain.; 


MR. SEIDMAN: And will Mr. Wilson stipulate that- i. 


16 
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was disclosed that there was to be $25,000 -- 

i 

l 

MR. WILSON: It says that. Mr. Crespi testified 

about it. 

y Now, what if any conversation did you hear or did 
you oartake in concerning the receipt by Mr. Crespi of the 
$25,000 fee, as disclosed in the prospectus? 

A Mr. Ezrine said that Mr. Werner owed twenty-five 
twenty-some-odd thousand dollars to Mr. Crespi, and he was 
going to name nim as a finder, and he said, "It doesn’t affe-ii 
you at all, because it comes out of the underwriter's own 
money." 

THE COURT: He said that to whom? 

THE WITNESS: To me. 

y And by the underwriter's own money, whom did you 
understand that to mean? 

A Mr. Werner’s. He said it didn't affect anvbody or 
the company. 

THE COURT: Except Mr. Werner, I take it? 

THE WITNESS: That's right. It only affected Mr. 

Werner. 

THE COURT: When did Mr. Ezrine tell this to you? 
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THE WITNESS: I was guessing: some time into June 


THE COURT: And where? 

THE WITNESS: Well, if it wasn't in Mr. Ezrine's 

office, it was in my home, on a week end. 

THE COURT: All right. And was anybody else presem, 

that you recall? 

THE WITNESS: A lot of people there, but 

THE COURT: Was anybody else involved in the con- | 


versation? 


12 


16 || 


THE WITNESS: No. , 

q Did there come a time that you had any meeting or 

I 

conversation with Mr. Crespi after the closing of the under- | 

writing, on February j 

THE COURT: 20th. 

I 

U (Continuing) — 20th of 1970? j 

A I wont to his house that week. He had just suffer.>>| 


a stroke. 


And could you tell us what he said to you and what 


you said to him? 

A Well, I went there with, really with two purposes 
in mind. I brought the physical therapist there from Tena'ly 
to see if he could help him, and I also left him some money. 

0 And could you tell us what if any other convorsatio, 
took place concerning any other aspect of Manor Nursing 
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Centers stock at that time? 533a 

A The man was sick. He had just suffered a stroke. 

THE COURT: If no other conversation occurred, ju' 'j 

i 

say so, please. 

THE WITNESS: Nothing about Manor. 

Q Did you at any time request of Mr. Crespi that he 
turn over to you any portion of the $25,000 that was to be hi. 
as disclosed in the prospectus, Mr. Feinberg? 

A Conversely — 

THE COURT: Just yes or no. 

Q Yes or no? 

7\ No; I did not. 

Q And did there come a time that you were made aware 
that Mr. Ezrine had requested certain moneys from Mr. Crespi 
with respect to that $25,000? 

MR. WILSON: Your Honor — 

THE COURT: Sustained. 

MR. WILSON: Your Honor, it's impossible — 

THE COURT: I said, sustained, 
y Do you recall any other conversations with Mr. 

THE COURT: On any subject in the world? 

C? (Continuing) — concerning the $25,000 finder's fee, 
as disclosed in the prospectus? 
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MR. WILSON: Your Honor, I think that if Mr. Seirtnu. 1 

wants to elicit this testimony, it goes to the veracity of 

Robert Crcspi on the stand. 

THU COURT: It does not unless it is inconsistent 

with what he said on the stand. 

HR. WILSON: It is inconsistent. 

MR. SEIDMAN: I don't know if it is or is not. 

MR. WILSON: I guess the fact that I want it in -- 

MR. SEIDMAN: In any event, I am being safe. 

THE COURT: All right. 

MR. SEIDMAN: I may withdraw the question by the 
time l reach the courtroom. 

(In open court:) 

THE COURT: I think you have time for about one 
more question, Mr. Seidman. 

BY MR. SEIDMAN: 

Q Mr. Feinberg, did you ever, at any time, request 
of Mr. Crespi any money with respect to the $25,0O n that it 
was disclosed he was to receive in the Manor Nursing Centers. 


Inc.? 


I did not. 

MR. SEIDMAN: Is the day over? 

THE COURT: The day is over for you. It is not ov< 


for me 
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2 

MR. SEIDMAN: It was over for me a long time ago. 



3 

i 

THE COURT: I wish it were over for me. 



4 

Ladies and gentlemen, as you know, we won't meet 



5 

any further this week. We will, however, resume at the 



6 

regular tine on Monday morning, at ten-fifteen. 



7 

(The jury left the courtroom.) 

1 



8 

MR. WILSON: The Government would request some 



9 

kind of report on Mr. Feinberg's health at this time. 



10 

1 

THE COURT: Is there anything that ouqht to be 



11 

reported to me about your health? I am not trying to elicit ! 

1 



12 

any adverse comment. I just want to know how you are. I 


13 

1 

DEFENDANT FEINBERG: Now? 

1 

1 

1 


14 

THE COURT: Yes. 



15 

DEFENDANT FEINBERG: Getting better. 



16 

THE COURT: Good. I hope you rest well between 



17 

now and Monday. Don't eat too much on Thanksgiving. 



18 

Are you going to stay in this area for the holiday? 

1 


19 

DEFENDANT FEINBERG: I can't travel. I'm not even 

1 

1 


20 

I 

talking about the court. I am saying, the doctor will not 



21 

lot me travel. 



22 

MR. SEIDMAN: I made clear to Mr. Fcinberg that he 


0* 

23 

could not leave the New Jersey-New York area without first 



24 

1 

consulting with the court. 

1 


25 

THE COURT: T can understand that, and if his heali.1 


I 
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were to permit it, I might permit it, but it is academic nnv, 
(Adjourned to December 2, 1974 at 10:15 a.m.) 
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(Trial resumed; jury present.] 
v FEINBERG, the defendant, having been 

previously duly sworn, testified further as follows: 


DIRECT EXAMINATION I 

BY MR. SEIDMAN: (continued] 

Q Mr. Feinberg, when we left off on Tuesday 

( 

afternoon, I believe it was, I believe we were at the point 
where you had received or Mr. Weinder's office, the account¬ 
ant had received a letter from the Swiss bank indicating 
there was no Swiss bank account. Could you tell us the 
approximate date on which that letter was received, if you 


recall? 


THE COURT: Actually it was received by your 


accountant, was it not? 


MR. SEIDMAN: Yes. I think I said that. 

THE COURT: Do you mean when it was received by 
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the accountant or when Mr. Feinberg was advised of it? 

Q Can you recall the date on which your accountant 

received that letter? 

A It seems like it was very early in December. 

q Of what year? ' / 

A 1970, 

Q After the receipt of that letter# can you tell 
us what if anything else you did with respect to the Swiss 
bank account that Netelkos had indicated existed in 
Switzerland? 

A We spoke to Mr. Netelkos about it. 
q Speak up. 

A We spoke to Mr. Netelkos about it. 

Q When you say "we", will you please state what 

you said — 

THE COURT: Mr. Seidman is asking you what you 

did. 

Q Did you speak to Mr. Netelkos? 

A Yes. 

Q What did you say to him and what die. he say to 

you with respect to that letter? 

A When I informed him what the bank had said ,he 
said, "That is impossible;" that it had something to do with, 
the fact that we didn’t sign a signature card for some kind 
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Q Did you say anything else to him or did you do 
anything else with respect to that Swiss account at or about 

that time? 

A He told me that he would get it squared away and 
that he would get — whether he used the word confirmation 
or verification — they are both the same — for us. 

Q Did there come a time when you received such a 

confirmation? 

A No, sir. 

q What, if anything else, did you do after you did 

not receive that confirmation? 

A I spoke to Mr. Weiner. 

THE COURTS Let's have some dates. 

By wh*»n did you consider you didn't have a 
confirmation? How lor.? did you wait for a confirmation? 

THE WITNESS! All ^his took place in the second 
half of November, about the first couple of days in December 

I can't pin each action down. 

% THE COURT: Did you just wait a few days after 

you spoke to Mr. Netelkos? 

THE WITNESS: No. After I spoke to Mr. Netelkos 

I called Seymour Weiner up and told him what he had said. 

Q At that time who was your attorney, if you recall? 
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A Well, Mr. Ezrine was our SEC attorney and 


£ 40i 


Beckerman was still our general attorney. 


Q Had you gone to any other attorney? 


A That is what happened. I called Mr. Weiner and 


told him what Netelkos had said and he said, *You know. 


maybe we ought to sit down with a new attorney and get 


some information with somebody who doesn't know the first 


thing about it. 1 


He recommended an attorney by the name of Lawson 


Bernstin whose office was on — I don't know if the mailing 


address is 58th Street or 59th Street. It is a through and 


through building. We went up to see Mr. Bernstein. 


0 After you went to see Mr. Bernstein, your new 


attorney, what did you then do with respect to the Swiss 


bank account in the early part of December, 1970? 


We did nothing in December. It seems to me we 


went to Switzerland in January. 


Q When did you make arrangements to go to Switzerland 


Late in December or early in January. 


Can you tell us if you had any other conversations 


with Mr. Netelkos during that period of time? 


A There was a conversation after the original one 


in which he once again maintained that this was not a fact. 


What was not a fact? 
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A That there was no account. And that he would 
get it all straightened out and, in fact, he was going to 
accompany Mr. Weiner, Mr. Beckerman and I to Switzerland. 

Q Did there come a time that you made arrangements 
to go to Switzerland? ' / 

A Yes. 

Q . Could you tell us when and with whom and the 
approximate time that you went to Switzerland? 

A Well, we made arrangements through a travel agent 
for four tickets on a TWA flight from Kennedy Airport, 
non-stop to Geneva for Mr. Beckerman, Mr. Weiner, Mr. 
Netelkos and myself for reasonably early in January. The 
10th, something like that. 

Q Did there come a time that you, Ira Feinberg, 
did in fact go to Switzerland pursuant to these arrangements 
A I went with Mr. Beckerman and Mr. Weiner. 

Q Did Mr. Netelkos accompany you? i 

A No, he did not. 

Q Did Mr. Netelkos state anything to you as to 
why he could not accompany you? 

A No. When the three of us got to the TWA — 

Q When you say "the three.of us", would you use 
names and not pronouns? 

A Mr. Weiner, Mr. Beckerman and myself. 
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0 Go ahead. 

A When we got to the TWA terminal I was paged and 
it was Mr. Bernstein on the phone who said that Mr. Netelkos 
had called my home and my wife called him because she 
didn't know how to get in touch with me —'thit he was 
unable to make the flight.* So I called my home. 

Q Can you tell us for what purpose, you, Ira Feinbertj, 
was going to Switzerland? 

A We were supposed to have six hundred some-odd 
thousand dollars there with a lot of interest. And, then, 
all of a sudden, they tell us they don't know who we are. 

Q Who is "they"? 

A The Swiss bank. 

Q Did you in fact go to Switzerland? 

A Yes, we did. 

Q Can you tell us who went with you? 

A Mr. Beckerman, Mr. Weiner and I. 

THE COURT: We know this. You said so. 

A [continuing] The only thing that is omitted 
here is that when I called home there was a name and a 
telephone number, BAL something. 

THE COURT: Those three letters? 

THE WITNESS: That is in Paris. It was, I think, 

at the Prince DeGaulle Hotel in Paris that I was supposed to 
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call. When I got there -- 

Q Who left that message there for you? 

A Mr. Netelkos left this message with my wife. 

Q Did there come a time that you either arrived 
in Paris or Geneva? ' f 

A Our flight was forced down in Paris at Orly Field. 
That was.the worst snowstorm they had ever had. When we 
were in Pari3 I called this telephone number from the TWA 
Ambassador Lounge and I spoke to a Mr. Gravis, a Robert 
Gravis, who said that he had — 

MR. WILSON: Objection, your Honor. 

Q Will you tell us what you said to him, Mr. 
Feinberg? 

THE COURT: Tell us what you said to him. 

A I said, "My name is Ira Feinberg. I'm over here 
and I'm in Paris at the airport at the TWA lounge. Mr. 
Christos Netelkos left this telephone numbor and your namej 
for me to call you because he said that you would handle 
the entire transaction of straightening out Swiss bank 
account." 
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0 And did there come a time that you met this 

Mr. Gravis? 

A We were stuck in Paris for about six hours 
four hours, six hours. We then flew into Geneva — 

THE COURT! The question is whether^you ever 

met Mr. Gavis. 

THE WITNESS: Yes, that night. 

0 Vhere did you meet him? 

A In the Intercontinental Hotel. 

THE COURT: In which city? 

THE WITNESS: In Geneva, Switzerland. 

0 So therefore you went from Paris, after beinq 
forced down because of snow, to Geneva, is that correct? 

A Yes, sir. 

0 However, you had made the phone call from Paris 
to Geneva? 

A From Orly Airport to I think the Prince De Gaulle 
Hotel. 

THE COURT: In Geneva? 

THE WITNESS: No. In Paris. 

THE COURT: That’s what I thouqht. 

THE WITNESS: Yes. The hotel is in Paris, 
and I called the telephone number. BAL — somethinq. 

0 Now, did there come a time that Mr. Gravis 
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called upon you, either by telephone or in person? 

A Yes. He called that niqht and said he was at 
the Geneva Airport and tha* he would meet me at the hotel. 
He just had to qet a cab and come up. I quess the hotel 
was 10, 15 minutes away from the airport, if 1 remember 
correctly. 

THE COURT: And you did meet, is that riqht? 

THE WITNESS: We did meet, in the hotel, in mv 

room. 

0 will you tell us what you said to Mr. Gravis? 

MR. WILSON: May we find out who else was there? 
THE WITNESS: There was nobody else there. It 
was in my room. 

o Will you tell us what you said to Mr.Gravis? 

A Well, he spoke to me first. 

0 Fine. And what is — 

A Based upon — 

THE COURT: Don't tell us what he iaid. That 
would be hearsay. 

0 Yes, under the rules, you can't tell us that. 

THE COURT: You can tell us what he did. 

Q Just tell us what you said to him. 

A I said I was there for the money. 

0 Whose money? 
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A The company's money. Manor Nursinq Centres. 

0 And what else did you sav to him? 

THE COURT: I assume that was the substance of 

vour messaqe. 

THE WITNESS: That was the entire" conversation, 
was in reference to this and apparently — well, I can't 
tell you what he said. 

MR. WILSON: Your h- or, I have no objection 
to hearinq what Mr. Feinberq says this man Gravis said to 
him. 

THE COURT: You did a short while aqo. 

MR. WILSON: I withdraw all objections. 

MR. SEIDMAN: Mr. Gravis was a man who was men¬ 
tioned by Mr. Netelkos previously. 

THE COURT: Well, I don't know that that would 
cast any liqht on anythinq, but as lonq as Mr. Wilson with¬ 
draws his objection, let's qet the whole conversation. 

What he says. 

THE WITNESS: He came in the room and said he had 
received instructions from Mr. Netelkos via transatlantic 
telephone to straiqhten out our problem with the bank 
in Geneva, and he then started to talk to me about 
certificates of deposit. He had a briefcase with him with 




all kinds of forms, and he wanted to know about certificates 
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of deposit and did we want to block the account, what was 
the purpose? 

I said to him, "I don't know what you are talkinq 
about. If we can just get our money" — and he said, 

"Do you really believe there is money in the^bank?" 

And I said, "Well, that is what we are here for." 

I said, "Do you know what? Do me a favor. 

In the next room is my auditor and in the room after is my 
accountant. Would you just wait here a minute, and mavbe 
we can make some heads or tails of what you are talking 
about." 

He says, "Do you mean you brought over a lawyer 
and an accountant?" 

I said, "Yes." 

He took his coat, threw it over his arm, took 
his hat and walked out of the room. 

0 After that meeting, could you tell us what vou 
did in order to determine whether or not the Swiss bank 
account existed? 

A The next morning we went to the bank. 

o Who went to the bank? 

A Mr. Beckerman, Mr. Weiner and- I went to the bank 

and 

0 There is the bank — 
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A To the address that was on the stationery and 
found we had to walk three miles because we couldn't qet 
a cab, because that was the wronq address. 

0 And that bank was in Geneva, Switzerland? 

A But it was in Geneva, yes. *• * 

Q When you qot to the bank with Mr. Weiner and Mr. 
Beckerman in Geneva, Switzerland, could you tell us whom 
you saw there? 

A We saw some man from the bookkeepinq department 
and then a Mr. Jacques Hassan. 

0 And could you tell us what you said to Mr. Hassan 
with respect to this account? 

A Well, when we qot to speak to Mr. Hassan, he 
had already had copies of all of these papers that had 
been sent over by Mr. Weiner. 

o Correct. 

A And he said that — 

MR. WILSON: Objection. 

THE COURT: All riqht. I’m sorry. You can't 
tell us what he said, but you can tell us what you said. 

THE WITNESS: He did all the talkinq. 

MR. WILSON: Your Honor, the point of this is 
is that there was no bank account. 

THE COURT: Mr. Wilson, they are entitled to brinq 
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out their storv. There is more to it than the question of 
whether there was a bank account. The-question is whose 
version of this story is the jury to believe. Just object 
MR. WILSON: I object to a conversation with a 

person who is not here. 

THE COURT: Tell-us which rule you want to invoke. 
You are perfectly within your rights to do that. 

Go ahead, Mr. Seidman. 

0 Mr. Weiner and Mr. Beckerman were with you in 
Geneva, Switzerland, at the bank, when you spoke to 


Mr. Hassan? 


Yes. 


0 And at that time vou were seekinq — 

A We all spoke to Mr. Hassan. 

0 You all spoke to Mr. Hassan? 

A That is correct. 

0 And when you left Switzerland, can you tell us . 
whether or not you had with you this account or the 
proceeds of this account that Mr. Netelkos had indicated 
to vou existed in Switzerland? 

A we had absolutely nothing. 

Q Did you then — what did you then do, Mr. Feinberq 
A You mean that day? 

0 That day, right. 
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A 

Took a plane back to New York. 550& 


1 

3 

0 

You went back to New York. 


p* 

4 


Pardon me. 

> 

1 

5 

A 

We took a plane, a Swissair plane, back to New 



6 

York, instead of TWA, the next fliqht. 



7 

0 

Mr. Feinberq, can you tell us whether or not 



8 

Mr. Beckerman, who accompanied you to Switzerland, is an 

j 


9 

attorney 

licensed to practice law in the State of New 



10 

Jersey? 



♦> 

11 

A 

Yes. 



12 

o 

Can you tell us whether or not Mr. Seymour Weiner, 



13 

who accompanied you to Switzerland, is a certified public 



14 

accountant licensed to practice in the State of New Jersey? 



15 

A 

Yes. 



16 

0 

Or the State of New York? 



17 

A 

I don't know about New York, but I guess he is 



18 

licensed 

in New Jersey. That is where his office is. 



19 

0 

Did you return to the United States? 



20 


THE COURT: He said he did, yes. 



21 

0 

Did you thereafter have any conversation with 


0 

22 

Christos 

Netelkos? 



23 

A 

Yes, we did -- I did. 



24 

0 

Will you tell us when, if you recall? 



25 

A 

Startinq with that niqht, until he had his phone 
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THE WITNESS: Called him 20 times a day until 
he in desperation took his phone off the hook, and then we 
sent a taxicab down to tell him to hang up hU phone. And 
then he had his telephone changed to an unlisted number. 

O When did you ever have an opportunity to speak to 
Mr. Netelkos after you returned from Switzerland whereby 
you entered into a conversation with him concerning the 
fact that there was no Swiss bank account, as determined 
by vou? 

A We told him that there was none, when I did speak 
to him. As long as he was on the phone we wanted to know 
what he was going to do about the money. 

o What did he say? 

A He maintained that he didn't know what he was 
talking about and the bank had the money over there and Mr. 
Gravis goofed up the deal and this kind of stuff, but 
we still couldn't get a quarter from anybody, no matter 
what he said. 

o Could you approximate the time or date, rather, 
that you returned from Switzerland after determining that th 

Swiss bank account didn't exist? 

A We got there on day one, went to the bank on day t 
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and I believe lie left on day two. 

0 Do you know what date of the month of January that 
was, if you can give us an approximation? 

THE COURT: 1 should think counsel oucrht to be 
able to aqree on that, can't they? 

A Whatever date the ticket savs. Not quite the 
middle of the month. 

MR. SEIDMAN: Do we have anythinq on that? I 

will try to qet it. 

THE COURT: Is it significant? 

MR. SEIDMAN: Well, it may be. I just wanted to 
pinpoint the time. 

0 Now, after you returned from Switzerland, did 
you thereafter meet with Mr. Lawson Bernstein, your new 
attorney? 

A Yes, we did. 

Q And did you inform him of your discovery of the 
non-existence of the Swiss bank account in Switzerland? 

A Yes, we did. 

MR. WILSON: Who is this "we", your Honor? 

THE WITNESS: I did. 

0 Was Mr. Weiner with you at many times — 

A Most every time I went he was with me. 

Q And was Mr. Weiner with you at the times when 
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you normally met with Mr. Bernstein? 

A In the beginninq he was, yes. 

0 Did you disclose these facts of the non-existence 
of the Swiss account to Mr. Bernstein? 


THE COURT: You just asked him tliat^two minutes 


ago and he said yes. 

Q Can you tell us whether or not you caused — 

THE COURT: Chow him something and ask him about 


it, if you want to. 

0 Did you cause — 

THE COURT: What document are you referring to? 
MR. SEIDMAN: Feinberg Exhibit N, your Honor. 
THE COURT: Is it in evidence? 


MR. SEIDMAN: Yes. 

THE COURT: Do you want to ask him if he had 


something to do -- 

t 

0 Did you help in the preparation of Feinberq 
Exhibit N with Mr. Bernstein and Mr. Weiner? 

A Well, Mr. Weiner did the accounting parts of it. 
Mr. Bernstein did the legal parts of it, and I filled 
in whatever I knew about the transactions. 

THE COURT: Is this the 10-K? 

MR. SEIDMAN: Yes, your Honor. 

A When we got back he said we had to notify 
the SEC and it is doi.o in a formal manner by the filing 
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THE COURT: All riqht. 

0 Mr. Feinberq, did there come a time that vou were 
requested to testify before the Securities and Exchanqe 
Commission with respect to the Manor Nursinq Centres, Inc. 
public offerinq? «- * 

A Yes. 

0 And did you in fact so testify? 

A Yes. 

0 Were you under oath at that time? 

A Yes, I was. 

O And did you testify sometime in the year 1971? 

THE COURT: Why don't we aaree on when it was? 
THE WITNESS: February 12th, Mr. Seidman. It 
tas Lincoln's Birthday. 

THE COURT: On that day only? It was only one 

day? 


THE WITNESS: I spent the entire day with them. , 

0 Mr. Feinberq, did there come a time in 1971 when 
the Securities and Exchanqe Commission commenced a 
lawsuit involvtnq the public offerina of Manor Nursinq 
Centres, Inc. stock? 

A Yes. 

O Did you in fact testify under oath in that 
proceedinq? 
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A Yes, I did. 

0 Did there come a time that you were requested 
by Mr. Wilson to appear and testify before a arand jury 
concerninq the Manor Nursinq Centres, Inc. stock? 

A No. 

0 Pardon me? 

A .Mr. Wilson never requested that I come to the 
qrand jury. I called and asked if I could please come. 

0 And did you so testify? 

A Yes. Pive or six times. 

0 And prior to testifying before the grand jury 
did Mr. Wilson advise you that anythinq you said miqht be 

used against you? 

A Yes, he did. 

0 Prior to testifying before the Securities and 

Fxchanqe Commission, did Mr. Wilson — did the Securities 
and Exchange Commission ever inform you that anthinq 
you said might be used aqainst you? 

A Yes, they did. 

O In words or substance. And therefore you testifie«| 
three times under oath before the Securities and Exchanqe 

Commission — 

A No, orce. 

0 Pardon me. Three different bodies. I meant, 
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but I will withdraw that question. 

When you testified, in 1971, in February, before 
the Securities and Exchanqe Commission did vou in essence 
disclose the facts that — 

MR. WILSON: Objection. 

THE COURT: Mr. Seidman, I think the testimony 
speaks for itself. 

MR. SEIDMAN: Very well, your Honor. 

THE COURT: If you want to put any of it in this 
record I can't see any problem about doinq that. 

MR. WILSON: I'm not sure, your Honor, I don't 
think the prior testimony is admissible here. Mr. Feinberq 
has testified here as to the facts. 

THE COURT: Well, I will consider the question. 
There are circumstances under which it miqht be. 

MR. SEIDMAN: I believe it would qo to his — 

THE COURT: Let's not arque before the jury. 

I will speak to you about it at the break. 

MR. SEIDMAN: And if your Honor pleases, another 
aspect that we have to take up — 

THE COURT: whatever we have to take up I will be 
qlad to take up durinq the recess. 

O If you know, Mr. Feinberq, could you tell us whethe 
or not in 1971 Christos Netelkos testified before the 


tOUTMINN OIITMICT COUNT MNONTCMt U.S COUNTMOUM 






mprf 15 


Peinberg-direct 


1609 

558a 


Securities and Exchanqe Commission 
MR. WILSON: Objection. 

0 — concerning this matter. 

THE COURT: I don't see anything objectionable aboit 


MR. WILSON: I don't see any relevance to it. 


I think the witness has — 


THE COURT: What is the relevance? 

MR. WILSON: Mr. Netelkos testified about that. 
THE COURT: What is the relevance of whether he 


testified or not? 


MR. SFIDMAN: If your Honor please, I think it 


is important from the standpoint of when certain witnesses 
are testifying. 

THE COURT: Well, if the SEC didn't call a witness 
he wouldn't have testified. I will sustain the objection. 
You were free to ask Mr. Netelkos, when he was on the stand. 

MR. SEIDMAN: I believe I did bring that out. 

THE COURT: Then why brine it out again? 

MR. SEIDMAN: By way of comparison. 

THE COURT: But that is not proper. You can do 
that when you sum up. 

% 

MR. SEIDMAN: If your Honor please, I am about 
to embark on an area of questioning that is different. 
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(In the robinq room.) 

MR. SEIDMAN: If your Honor please, at this 
point I intend to qet into the area of restitution, and 
your Honor had asked me, I believe, that prior to mv doinq 
so, you asked me to brinq it to your attention. 

. THE COURT; So I could instruct the jury. 

MR. SEIDMAN: If you wished. 

THE COURT: Yes. I will instruct the jury that 
it is solelv for that determininq that Mr. Feinberq's intent 
they are free to consider this material, but it is not a 
defense to make restitution. 

MR. WILSON: And of course it is clear to Mr. 
Seidman, and I take it it is your Honor's rulinq, that I 
can explore in depth all of the facets of this so-called 
restitution? 

THE COURT: Certainly. I went go far as to tell' 
Mr. Seidman in an earlier conference that I wondered whether 
he was wise to qo into this subject. But that is for 
him to determine. 

(In open court.) 

THE COURT: Ladies and qentlemen, Mr. Seidman 

t 

is qoinq to ask Mr. Feinberq some questions, I understand, 
about whether any of the monies were paid back to people 


»OUTM*NN OllTNICT COUNT N«NoNT*N» U I. COUNTMOU»* 





raprf 17 


Feinberg-direct 


1611 

560a 


who subscribed to the stock of Manor Nursing. 

I want to try and make this very clear. It is 
absolutely no defense to the criminal charge here to pay 
back the money in question. One can't defraud somebody 
else — and I am not trying to decide this ca^e, but I am 
saying, should you determine that there was a fraud committee 
here in accordance with the instructions I will later give 
you, it is no defense that the person who committed the 
fraud later paid back the money. You understand that? 

However, I will allow Mr. Seidman to ask Mr. 

Feinberg ouestions on this subject, because in determinina 
in your own mind whether a fraud occurred, you must 
determine, of course, that Mr. Feinberg — and we are 
principally dealing with Mr. Feinberq on this point — 

Intended to defraud the people in ouestion, and in 
connection with determining what Mr. Feinberg's interpretation 
was, you may feel that it is relevant that some monies 
were, if he so testifies later, repaid. 

| 

Do you understand that? It is for that sole 
reason and that reason only, that you can consider this testi¬ 
mony. You can't say to yourself, "I find that monies 
were paid back and therefore there is no guilt." 

You can sav to yourself, if you so conclude, 

"I find that monies were paid back and this has a certain 
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effect on my attitude towards what Mr. Feinberq's intention 


was. " 


0 Mr. Feinberq, is it correct to state that it 

was intended that the public offerinq — 

THE COURT: I am skeptical of que-stfons that 
start out that way, Mr. Seidman. Let me hear the question. 

MR. SEIDMAN: Your Honor's skepticism may be 
well placed, but if you will permit me to finish the 
question. 

THE COURT: Finish the question. 

MR. SEIDMAN: I just want to bring, hopefully, 

some logic to my sequent question. 

0 Is it correct to state, Mr. Feinberq, that it 
was intended to raise the sum of four and a half million 
dollars by the Manor Nursinq Centres, Inc. public offerinq? 
A Yes. 

Q Is it correct to state that it was intended thati 
three and a half million 

THE COURT: I think the phrase, "It was intended" 
is vaque here. Wfe are dealinq with the intentions of 
particular people. If you want to ask Mr. Feinberq what 

his intention was, he can tell you. 

MR. SEIDMAN: Very well, your Honor, 
o Was it your intention, Mr. Feinberq, by the 
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public offering of Manor Nursing Centres, Inc. stock, to 
raise four and a half million dollars? 

A Yes, it was. 

0 Was it your intention, Mr. Feinberg, that three 

and a half million dollars of that public o/fering was 

\ 

to go directly to Manor Nursing Centres, Inc., the company? 

A After the expenses, yes. 

Q And is it correct to state, Mr. Feinberg, that 
the balance of the proceeds of the public offering was 
to be distributed, as disclosed in the prospectus, to 
certain selling stockholders, one of which is vou? 

A Yes, sir. 

Also less the expenses. 

Q And by expenses, you mean the expenses of the 

underwriting, is that correct? 

A What the underwriter charged us, what his expenses 

were, the legal fees — 


THE COURT: All the expenses set forth in the 


prospectus. 


THE WITNESS: Yes. 


Q Can you tell us in your own words, Mr. Feinberg 
and explain to the jury, if you would — what proceeds were 
obtained in the Manor Nursing Centres, Inc. public offering, 
as determined as of the time of your return from 
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A I'm not sure — will you say that again, please? 
o Would you tell us, Mr. Feinberq, what proceeds 
were actually received by either the stockholders or the 

company? ' / 

THE COURT: As of January 1971. 

0 — as of January, 1971. 

THE COURT: From the issue. 

A Well, the company got $600,000 from Daytona Beach. 
We got about I guess about seven or eight hundred thousand 
dollars in addition to that from various sources. 

THE COURT: From other sources, is that so, is 

that right? 

THE WITNESS: Other than Daytona Beach. 

THE COURT: So by that time the company had 
received something like a million three or a million four? 

THE WITNESS: That is all we had that was good 


money at that point. 

0 And will you state that the company didn’t 
at any time receive, as a result of the bounced checks, 
the failure of the Swiss bank account, any other proceeds 
from the public? 

MR. WILSON: I'm not sure what that means. 

THE COURT: I’m not sure that it is important 
whether vou are sure, but I don't know that the witness 
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can be sure, either. It that Is what they received, that 
la what they received. You are talcing all sources into 
account, I take it, Hr. Felnberg, when you say that. Is 
that right? 

THE WITNESS: I'm sorry, sir — <• * 

THE COURT: When you mention the six hundred plus 
to seven to eight hundred, totalling a million three or four, 

are vou takinq into account all sources? 

THE WITNESS: That we got money from the public, 


holders. 


it down. 


THE COURT: I am talking about the company only. 
THE WITNESS: That includes everybody. 

MR. SEIDMAN: I am talking about the stock- 


THE COURT: Then I think it might be wise to break 


MR. SEIDMAN: Fine. 

C Now, Mr. Feinberq, you mentioned Daytona Beach. 

Would you give us the full name of Daytona Beach, 

if you know it? 

A Daytona Beach General Hospital. 

0 And did there come a time when you were informed 
by someone of the name Daytona Beach General Hospital? 

A You mean the first time I ever heard the name? 
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From who did you hear of it? 

From Ivan Ezrine. 

THE COURT: Before Ezrine told you about it, you 


never heard it? 

THE WITNESS: That is correct. ' / 

q Did you in any way negotiate directly with any 
of the principals of Daytona Beach Hospital the sale of 
Manor Nursing Centers stock to that entity? 

A Not at all. 

Q Now, you have told us, Mr. Feinberg, that it was 
intended by you to raise $4,500,000 by the public offering; 

is that correct? 

A Yes. 

Q And you informed us that the maximum amount of 
money that was received in total was approximately $1,300,00) 
or $1,400,000; is that correct? 

A Some place in between, yes. i 

q Can you tell us whether there came a time when 
an arrangement was made with Daytona Beach General Hospital 
to return the $600,000 that it had paid for the Manor 

Nursing Center stock to that entity? 

A Yes. I think they were paid in September of 1973 

a portion of it and then Mr. Lobell, who is the trustee 
appointed by Judge Motley, then paid them some more, but I 
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don't believe they got their full $600,000 back. They got 
about $500,000, something like that. 

Q And at that time, can you tell us whether or not 
with respect to the return of that portion of the money to 
Daytona Beach General Hospital, who the attorneys were in 
the negotiation of that transaction? 

. MR. WILSON: I object. 

THE COURT: Sustained. 

Q Was Mr. Ezrine a party to the negotiation of the 
return of the money to Daytona Beach General Hospital? 

A Absolutely not. 

Q Were you, Ira Feinberg, a part of the negotiation? 
MR. WILSON: Between whom and whom, your Honor? 

MR. SEIDMAN: You didn't permit me to bring that 

out. 


MR. WILSON: Just ask who did it. 

THE COURT: This is all a matter of record, but 

aside from its being a matter of record, you are asking 
last questions first. If you want the jury to consider 
this material, then ask him how the payments came about 
and let him tell. 

MR. SEIDMAN: Very well, your Honor. 

Q Can you tell us how the payments came about, Mr. 
Feinberg, to the Daytona Beach General Hospital? 
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Q However,,you are no longer the owner? 

MR. WILSON: Objection. 

THE COURT: He just finished answering the 

question. 

Q Can you tell us what the equity Valde, based 
on the fair market value there was attributed to the Manor 
of Tenafly Nursing Center, which was an asset you contri¬ 


buted — 

MR. WILSON: Objection. 

THE COURT: I don't understand your need to go 

over this. I take it this was one of the items that Mr. 
Feinberg contributed to the trustee. Is that correct, Mr. 
Feinberg? 

THE WITNESS: No. 

MR. SEIDMAN: To the receiver. 

THE WITNESS: Yes, sir. 

THE COURT: In accordance with our discussion i 

in the robing room and my ruling, I said you were free to 
ask Mr. Feinberg what he paid in restitution here. He 
made that clear that he gave money, stock and land valued 
at $400,000, and I see no reason for us to break down 
items and repeat them. 

MR. SEIDMAN: Except I seek to bring out that 

in addition to that $400,000 he had already contributed 
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the nursing home money and any other property and any other 

assets. 

MR. WILSON: Objection. 

THE COURT: That is not one of the items that 

I considered appropriate for you to go into. / I'm telling 
the jury that they can disregard that. 

The items I am willing to allow them to consider 
are the items of restitution that I explained for the jury 
earlier. 

Q In addition to the $400,000 some-odd that you 
turned over to the trustee, Mr. Feinberg, had you been 
prior thereto — 

THE COURT: Personally? 

Q — personally done anything to start the purchasing 
from the public of the stock they had bought at the public 
offering? 

A Yes, I had made arrangements with a Mr. George 
Quinn for people who had some of those — people he had 
sold stock to, to give them credit on their deposits against 
houses that they bought or land that they bought, to give 
others deeds on property and some people were paid back 
in cash besides. 

Q Would you estimate the value or dollar amount of 
those monies returned to investors prior to the appointment 
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of the trustee? 

A I can only answer that in reverse. In other 
words, when the trustee came into the picture there was 
only $287,000 left belonging to stockholders plus Daytona 

.r < 

Beach. 

Q And you were ordered and directed to return 
$400,000; is that correct? 

MR. WILSON: Objection. 

THE COURT: Sustained. The order will speak for 
itself, Mr. Seidman. If you want to produce it, you are 
free to do so. 

MR. SEIDMAN: Very well, your Honor. 

[Defendant Feinberg's Exhibit X marked for 
identification.] 

[Defendant Feinberg's Exhibit Y marked for 
identification.J 

Q Mr. Feinberg, I now show you Feinberg Exhibit X 
for identification and ask you if you can tell us what this 
is. 

A It's a letter written by Ivan Ezrine to Seymour 
Weiner & Company, who gave me a copy of this letter, 
regarding the disposition of the 170 shares of Manor common 
stock. 

Could you tell us what date appears on that letter? 
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A December 21, 1970. 

MR. WILSON: I have no objection. 

MR. SCHWELLER: May I see that? 

MR. SEIDMAN: Sure. 

THE COURT: I would like to see it, < also, please, 
when Mr. Schweller is through. 

MR. SEIDMAN: Yes, your Honor. 

MR. SCHWELLER: No objection. 

[Defendant Feinberg’s Exhibit X received in 
evidence.] 

0 Mr. Feinberg, on December 21, 1970 was Lawson 
Bernstein your attorney? 

A Yes, he was. 

MR. SEIDMAN: To save time, I will read this 

to the jury. 

THE COURT: You are perfectly free to read it. 

If they can make head or tail of it, they are better than I 
am. 

MR. SEIDMAN: Maybe that is the point of the 

whole case, if Mr. Feinberg — 

MR. WILSON: Maybe he could, and that is what 
the Government is proving. 

MR. SEIDMAN: I want to read this letter, if I 

may. 
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THE COURT: All right. 

[Mr. Seidman read from Defendant Feinberg's 

Exhibit X.] 


SOUTHERN O'STRICT court rbrorters. u s. courthouse 

roiff \ 3U A RI NEW YORK N * CO) «»»0 





1 


mprf 14 


Feinberg-direct 


Xj 




2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


mprf 14 reinoerq-uueci 

575& 

0 Did Mr. Ivan Ezrine receive any other condensation 
from the Manor Nursing Centres, Inc. underwriting other 
than the $50,000 law fee that was paid to him? 

A Two companies got stock. 

, / 

THE COURT: Two companies — 

THE WITNESS: That he owned. 

• THE COURT: That he owned. I see. 

THE WITNESS: I'm sorry. 

THE COURT: And they got stock in Manor Nursing? 
THE WITNESS: That is correct. 

0 And could you tell us the names of those two 
companies? 

A Glendale and Atlantic Services. 

0 Will you tell us either how much stock each one 
received or collectively how much — 

MR. WILSON: It is all in the prospectus. 

THE COURT: If it is all set forth — did he 
and his companies receive the compensation specified in 
the prospectus? 

THE WITNESS: Yes, thev did. 

0 Can you tell us what other asset or thing of 
value Mr. Ezrine contributed on behalf of Glendale, Inc. 
or Atlantic Securities — 

MR. WILSON: Services. 
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He paid five cents a share. 


1647 

576a 


Inc.? 


And other than the five cents per share did he qivd 


any other physical asset to the company? 

A No, nothing at all. 

Q In addition to the 50,000 law fee and the stock 

received .by Glendale and Atlantic Securities — 

A Services. 

q — Services Corporation owned by or controlled 

by Ivan Errine, did he receive any other monies out of 
the underwriting or thinqs of value? 

A Not that I know. He qot a $20,000 fee, a month 

later, but not — 

0 What was that $20,000 about, if you know? 

A That was a merger of capital Cities and Manor. 

He qot either 20 or $30,000 for that. 

0 And when you say he got 20 or $30,000 for that 

merger, was that by way of a law fee? 

THE COURT: I thought Mr. Feinberg said it didn't 


have anything to do with the issuance of the stock. 

THE WITNESS: No, it was later on. 

THE COURT: We aren't interested in every fee Mr. 
Exrine ever received. 

0 Can you tell us, if vou would, and if vou know, 
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whether prior to February 8, 1971 Mr. Feinberg on behalf 
of either Glendale -- 


THE COURT: Mr. Feinberq? 

0 -- Mr. Ezrine, Mr. Ivan Ezrine, on behalf of 

Glendale or Atlantic Services, his two corporations, did 
in fact sell the stock they had obtained in that 

underwriting to the general public? 

A We found out in Judge Motley's trial he sold 

17,000 shares at $10 a share. 

0 And can you give us the approximate 

MR. WILSON: There is a way to do that. Judge. 

we will stipulate — 

THE COURT: May I see counsel at the side bar? 
(In the robing room.) 

THE COURT: I am very bothered by this line of 


testimony, regardless of whether Mr. Wilson is bothered by 
it. I don't see what the question before the jury, namely, 
whether these two defendants are responsible as charged. 


has to do with what Mr. Ezrine qot out of this. 

Now, we have allowed a lot to qo in that indicates 
that he got a lot out of it. what relevance do you say 
that at the trial before Judge Motley it came out that he 
had sold 17,000 shares. 

MR. SEIDMAN: Number one, your Honor. I didn't 


IOUTMERN OiilHICT COUNT U.t. COUNTMOUtC 

fOLlV ' 3UANE TO"«. N V CO T «l« 



mprf 19 Feinberg-direct 1651 

578a 

robino room. We aren't trying Mr. Errine's intent. 

MR. SEIDMAN: I think that is part of the case. 

THE COURT: No, it is not. 

Well, 1 have had my say. 

(In open court.) 

MR. SEIDMAN: May this be marked collectively as 
Feinberg'.s Exhibit Z. 

(Defendant Feinberg's Exhibit Z marked for 
identification.) 

Q Mr. Feinberg, I now show you Feinberg's Exhibit Z 
for identification, which consists of four sheets of paper, 
two of which appear to be photocopies and two of which 
appear to be originals. 

MR. WILSON: Your Honor, I don't think this witnesi 

can authenticate these documents. 

MR. SEIDMAN: I will call Mr. Werner back if you 

want me to. 

MR. WILSON: Absolutely. 

MR. SEIDMAN: But he can testify as to them for 
whatever probative value his testimony is. 

THE COURT: I don't know whether he can or not. 

Go ahead. 

0 Mr. Feinberg, I show you Feinberg’s Exhibit Z 
and ask you whether or not you have ever seen these exhibits 
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THE COURT: The sheets, you mean. There is only 


one document. 

q The exhibit consisting of four sheets of paper. 

A Yes, I saw all four of these. ' * 

Q And can you tell>us what they are? 

A Three of them are indications of purchases of 
Manor Nursing Centre stock and the fourth one is just a 
straight purchase. 

0 Now, can you tell us whether or not you had any 
conversations with Benjamin Werner concerning Defendant's 
Exhibit Z for identification? 

A He said that -- 

THE COURT: No, did you ever have a conversation? 

A Apropos of this? 

0 Yes. 

A Yes. 

0 What — 

THE COURT: Don't tell us what he said. 

0 Can you tell us when that conversation took place? 
The approximate date, if you don't know. 

A This was just before the underwriting. 

THE COURT: Just before February 20th? 

THE WITNESS: On February 20th. 

THE COURT: On February 20th. 
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for this jury to concern itself with and that it must 
decide the case on th; facts that it- has before it in 
this courtroom. 

MR. SEIDM/vN. Or the lack of facts. 

THE COURT? Or the lack of facts, And krewVd 
I really feel fairly strongly about this and T. c~ irclin J 
well, I can wait untij tomorrow morrinq, 1 suppose, 
but T don’t want to postpone it beyond that. 

(To the Clerk) If somebod” on the *urv r.s':s 
you, vou can tell th'j'\ that vou have communicated the 
question to me. 

(Discussion off the record.) 

MR. SEIDMAU: I am not on ecu,*: 1 status .•♦ith 
Mr. Wilson with respect to callinq Mr. r.zrine as a wit no 

MR. WILSON: Yes, your Honor, as tr caliirc hi 

MR. SEIDMAM: In view of the fact that Mr. 
Wilson has had an opportunity to question Mr. Ferine. 

THE COURT: Look, Mr. Seidman, thV: is up 
to you. You don't n-.-d a speech for the ’-coord. There 
is no issue about that. 

MR. SEIDMA". I formally recuest v.'v’t Mr. 
deliver to me the 15 r ’<• material, usir.q tha'; in ouotos. 
as to Mr. Ezrine. 

MR. WILSON- What. 1500 material *1*' you think 
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T have? 

THE COURT: He hasn't testified. 

MR. SEIDM/P: I know. Any statement or 
information — 

THE COURT: Please gentlemen, you don't need 
to refuse, Mr. Wilson, The notion is denied. 

(In open court,' jury in bey.) 

THE COURT: Ladies and gentlemen, Mr. ^einber 

and Mr. Seidman have few other w.i messes to cr.\* , whoa 
test irony will be br i f, such as the*e v;hc testif ?d 
this noon, but they i 3.1 not be available ur,-.il morrow 
morning, sc with the consent of the Court, t e d?'c^dse*■ 

has acreed that the Government mav or?sent is wi. ♦•.nesrrr 

1 

at this time so we don't waste the afternoon. Exc-'p*- fo 
the witnesses who wil testify tomorrow mornmc, *'ov 
have rested, is that correct, Mr. Seidman? 

MR. FEIDMAN • Yes, vcir Honor. 

THE COURT: -And ycu have also, Mr. Scb'-rlie'’. 
is »-hat correct? 

HR. SCHKELLi-R: Yes, vour Honor. 

THE COURT: ’’hat means that cxccot or 
witnesses tomorrow r.o uir.q the r.o f eridants ha - e completed 
the presentation of t! ir testimon*'. 

» 

I told you •• the outset *-.i * t the Cover“ f “e”t • a- 
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r THE COURT: That is, roughly, four and a half 

hours. I am trying to think this thing through. I am 
supposed to have five sentences tomorrow morning. They 
won't take very long. There is no way of our completing 
that before lunch, in any event. 

MR. WILSON: I wouldn't think so. 

THE COURT: I think it is better for me to go 

ahead with the sentences. We will start this case around 
10:30. That means counsel for the defense can complete 
before lunch and you can complete in the afternoon. 

MR. WILSON: Yes, your Honor. 

MR. SEIDMAN: If your Honor please, there was 

some legal issues that were spoken about yesterday evening 
before we left, to wit, the inquiry by the jury concerning, 
as I understood it, "Where is Mr. Ezrine"? 

THE COURT: Yes. 

MR. SEIDMAN: I believe, your Honor, I had in - 

dicated some thoughts and, if I'm not incorrect, it was my 
impression that you said you were going to think further 


about it. 


THE COURT: To the extent that I have thought 


further about it, which is limited, I have come to the 
same conclusions that I did last night. I am perfectly 
willing to hear anything you have to say or anything anyone 
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11 
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has to put before me. 

My intention, unless something else comes out 
of this conversation, is to treat the Ezrine problem, so 
to speak, as follows: 

Insofar as he is an uncalled witness, simply to 
give an instruction with regard to uncalled witnesses, 
but not to refer to Mr. Ezrine or anybody else in 
particular. So, insofar as he is a defendant in the case 
but not on trial before this jury, I will advise the jury 
that the indictment charges a conspiracy among the two 
defendants on trial and a number of other persons who are 
not on trial and that the jury is concerned only with the 
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24 
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25 


defendants who are on trial. 

I propose to do nothing else as to Mr. Ezrine. 

MR. SEIDMAN: When your Honor states that he 
really is only concerned with the defendants on trial, I 
understand that physical happening, but from the standpoint 
of the factual happening that is on trial and the legal 
issues, I would not want the jury to come to a conclusion, 
which I respectfully state might be drawn from your Honor s 
articulation, as I see it, whereby they might disregard 
THE COURT: Mr. Seidman, if you would have done 
what I have asked you to do for a long time now, to give 
me a statement of your contentions of this case, I will 
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2 

lay that out before the jury, which will say that Mr. 


3 

Ezrine was to blame for everything that Mr. Feinberg did. 


4 

At least I assume that that is what you are going to say. 


5 

i 

Let's not make a mountain out of a mole hill. 


6 I 

I am going to treat it the same as I have treated fifty 


7 

other cases, which is to say to the jury: You are trying 


* 1 

two people and you are not trying five others and don't 


9 

worry about what happened to Mr. Ezrine or Mr. Werner 


10 

well, Mr. Werner appeared. 


11 1 

MR. WILSON: Out of the four individual defendant! 

* f 

12 | 

three of them have testified. 


13 

THE COURT: The disposition of the other cases 


14 

is not for this jury. That is what I mean, Mr. Seidman. 


15 

MR. SEIDMAN: If those were the words, I would 


16 

have no problem. 


17 

THE COURT: Those words will be used. 


18 

MR. WILSON: The only concern I have, your Honor, 


19 

is that it is not relevant to this trial whether or not 


20 

Mr. Ezrine has or has not pleaded guilty. 


21 

THE COURT: Of course, I will not put that before 


22 

the uury. 


23 

MR. WILSON: The use of the word disposition 


24 

is the word that troubles me. It seems to me that there 


25 

is merely the sentenc >: of Mr. Ezrine awaiting that is 


f 

-- 
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knowing he doesn’t have the money in the account and 
the thing closes. 

With respect to the scheme to fraud, the mail 
fraud, I think it really is the second half. The scheme 
to defraud in this case within the mail fraud section 
really must depend for the most part, I think, on the 
fact that the people should have gotten back their money 
back if the all or nothing terms had been met, but — 

THE COURT: Why is it necessary to put both sets 

of counts to the jury? 

MR. WILSON: I understand the practical problem. , 

THE COURT: I think it is not only practical, 

I think it is going to make it much more difficult for 
the jury. I think nothing will be accomplished in the 
administration of justice. It will make it much harder 
for me to charge the jury. I urgently request the 
Government to drop the mail fraud counts, which it has 
done in other cases similar to this over which I have 
presided. 

Subject to that urgent request, the motion on 
behalf of Mr. Delmonico is denied. 

Mr. Seidman. 

MR. SEIDMAN: If your Honor please, an indictment 

is a formal document handed up by the Grand Jury of the 
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United States, and this particular indictment contains 
specific allegations as made by that Grand Jury and under 
which my client stands charged before your Honor. It is 
not for the prosecutor in this case to try any other case 
in this forum other than the case and the allegations that 
are charged in this indictment. 


The reason that I make these remarks are as 


follows: 


With respect to Counts 15 through 28, your Honor, 

I respectfully state that th& charge therein contained is 
an allegation that my client violated sections 1341 and 
42 of the United States Code. Those counts of the in¬ 
dictment are specifically enumerated, your Honor. They 
bear numbers from 15 through 28. 

I respectfully submit to your Honor that he can 
look through the entire record of this trial and there is 
not one specific piece of evidence with respect to any 
piece of mailing or the happening of a mailing with respect 
to any of these specific counts. There is no proof of 
mailing to Herman Reich, Thomas Carey, your Honor and — 

4 

I'm reading the wrong sheet. I have reference to S. Peter 
DiFeo and — 

MR. WILSON: They are all in evidence and 

identified by Mr. Weri.er. 
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MR. SEIDMAN: I will get to that. 

MR. WILSON: Just trying — 

THE COURT: If you want to say it is in evidence 

but it doesn't prove the proposition, that would be more 


helpful. 


MR. SEIDMAN: I was about to say in evidence 


for purposes of this type of charge, your Honor, the mail 
fraud charge. In addition, a reading of the Werner 

testimony would indicate that he testified that there 
were instances during which people would pick up either 
their confirmations or their stock. Now, whether or not 
the specific allegations contained in Counts 15 through 
28, sir, fall within that exception where the mails were 
not used and whether or not Counts 15 through 28 fall 
within the situation where the mails may have conceivably 
been used would indicate that the prosecutor has not 
proved his case here, if he can merely show that even in 
99% of the times Benjamin Werner did in fact mail this 
type of confirmation or stock to individuals. 

THE COURT: Have you got any authority for the 

proposition that you are arguing, Mr. Seidman? 

MR. WILSON: I hesitate to interrupt — 

THE COURT: Don't interrupt. 

MR. SEIDMAt : Mr. Wilson — 
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THE COURT: You will have a chance to answer. 

MR. WILSON: It might save time. 

THE COURT: It never does. 

MR. SEIDMAN: That is true. 

THE COURT: Mr. Seidman, have y r u looked at any 

cases on this? 

MR. SEIDMAN: If your Honor please, I think it 

is so axiomatic — 

THE COURT: If it is it may be in the cases. 

MR. SEIDMAN: I have begun on that but I don’t 

have it with me, your Honor, but that is my position. 

THE COURT: I understand it is your position, 

I want to know whether it has ever been decided. 

MR. SEIDMAN: It really is simple. It is my 
contention that, A, with respect to Counts 15 through 28 
that there is no proof of these specific mailings referred 
to in those counts, but even more importantly, your Honor, 
is my contention with respect to those counts that the 
testimony adduced at this trial would indicate from Mr. 
Benjamin Werner, at least, because there is no testimony 
from Orvis Brothers, your Honor, as to any mailing or any 
conduct of that business during the time in question, 
your Honor, and more important than the law are the facts, 

your Honor, in my be'ief. 


i 
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2 I 

THE COURT: The facts are no more important than 


3 

the law. I'm asking whether anybody has any authority on 


1 

the question. 


r» 

MR. SEIDMAN: I will attempt to have that for 


6 

you later today. 


7 

1 

THE COURT: It will have to be today. 


8 1 

1 

j 

MR. SEIDMAN: Yes. 


9 I 1 
1 

Further, I submit that with respect to Orvis 


10 

Brothers there is absolutely no testimony in this case 


11 

concerning any mailings by Orvis Brothers for anybody 


12 

competent enough to have testified. With respect to the 


1:1 | 

timeframe that the indictment alleges as to those specific 


14 

counts, if you listened carefully to the testimony of Mr. 


ir» 

Netelkos as to whether he was or was not in Orvis Brothers, 


ifi 

I move that there is no proof and the Court has to rule 


17 

as a matter of law that these counts in the indictment 


18 

have to be dismissed in view of the fact that there is no 


19 

proof, there is a variance in the proof and no jury can 


20 

intelligently determine from this record whether or not 


21 

the specific mailings referred to in those counts 15 through 


22 

28 did in fact occur here and it would be improper to 


23 

|| 

let them even to infer that because the indictment is 


21 

i 

specific in its allegation and the Government has failed 


?/> 

to meet its burden. 

1 
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Now, with respect to Counts 2 through 14, your 
Honor, I reiterate each and every statement that I made 
with respect to Count 15 through 28 because again — 

THE COURT: You don't need to say it again. 

I understand. 

MR. SEIDMAN: More importantly, the District 

Attorney, the prosecutor, must prosecute the case that is 
charged in the indictment and I submit to your Honor that 
with respect to the Title 15 violations, which is the 
predicate of Counts 2 through 14, that the act that the 
Grand Jury here as being the transgression under which 
it indicted my client with the specific allegations referred 

to in Counts 2 through — 

THE COURT: Mr. Seidman, you are just repeating 

what you said on 15 through 28 and I understand. You don't 
need to go into detail about the same thing. 

MR. SEIDMAN: And all of the other testimony 

with respect to Title 15, to wit, the testimony of Crespi, 
the testimony of Mr. Pieratos are all irrelevant to this 
case because those happenings were not charged specifically 
in this indictment nor were they alleged with respect to 
Count 1 in the indictment which constituted the conspiracy 
and the overt acts which fulfilled the conspiracy. 

I call you> Honor's attention to the indictment 
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2 

and I say that most respectfully, because I submit,your 


3 

Honor, that the case that was tried in this courtroom in 


4 

no way related to the specific allegations that the indict¬ 


r> 

ment made as to my client, and what the prosecutor has 


6 

sought to do in this case — 


7 

THE COURT: Never mind what the prosecutor sought 


8 

to do. The sole question before me at the moment is 


9 

whether what is in the record is sufficient to go to the 


10 j 

jury. 


11 

MR. SEIDMAN: I submit to your Honor that there 


12 

is no proof as to Counts 2 through 28, on the grounds that 


13 

I have stated and I wish to move to strike certain testi¬ 


11 

mony that was submitted to this Court under my standing 


15 

objection on the grounds that that testimony has no 


lfi 

relevancy to the accusations contained in the indictment 


17 

and that testimony would be the testimony of Mr. Crespi. 


18 1 

He is not — 


19 

THE COURT: The motion is denied. 


20 

MR. SEIDMAN: The testimony of Mr. Pieratos. 


21 

THE COURT: Will you remind me what that testimony 

1' 


was? 


21 

MR. SEIDMAN: That was the testimony that my 

|| 


21 

1 

client solicited an order — solicited the purchase of the 


2 r . 

stock from this busir ■'ssman. 

1 
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THE COURT: I think that testimony was relevant 

at least with regard to motive and intent and that motion 
is denied. 


MR. SEIDMAN : Further, your Honor, I submit that 

Title 15 was not the appropriate section under which this 
action should have been brought by way of indictment and 
I submit 


THE COURT: I d^n't see that the defendant has 
any right to tell what section he should be indicted under. 

MR. SEIDMAN: I am moving to dismiss, your Honor. 

THE COURT: You can move to dismiss if the 
evidence doesn't support the charge, but you can't say 
that it shouldn't have been the charge. 

MR. SEIDMAN: I guess semantically your Honor 

is correct. 

If your Honor please, I submit that the facts 
in this case, assuming that they have been proven, do not 
fall within the purview of Title 15, 10-b-5. 

THE COURT: I disagree with that. It falls 
squarely, centrally, critically and overwhelmingly within 
that section, if they have been proven. 



11 
i 
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M3. SFIDMAN: If vour Honor please, I further 
move to dismiss this entire indictment on the grounds 
that the Government has so failed to sustain its burden of 
oroof that the iurv couldn't infer, even, reasonablv, 
from the facts adduced at this trial that my client has 
in anv wav violated anv of the sections of law aoplicable 
here, and the reason I state that particularly is that 
althouqh all witnesses are available to both sides — 
and I would state that that may well be the case here 
today — that the failure of the Government to call Ivan 
Ferine as a witness in this case shows that there can't be 
an inference or a conclusion drawn intellioentlv by 
anv iurv, absent that testimony, and the aspect of 
availabilitv doesn't satisfy the issue of lack of proof, and 
absent the testimonv of Mr. Fzrine I believe that to 
submit this case to the jurv and ask them to infer what 
were the true facts of this case, where this Court 
has accented a Dlea of quiltv from Mr. Fzrine and clearlv 
the Government has had an opportunity to question and 
speak to Mr. Fzrine and to evaluate, for whatever reason 
that be, whether or not it intended to use Mr. Fzrine 
as a witness, that absent that testimonv the Government — 
THF COURT: I think that the argument that vou 


are iust making, Mr. 'eidman, wins the prize for 
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unmeritoriousness and overrule it. 

MR. SEIDMAN• I didn't mean it in that sense, 
and I was not lookino for any price, your Honor. 

THE COURT: Mow, I denied the motion as to 
Count 1. I would like to hear what the Government has to 
say with resnect to the proof of mailinq. 

MR. WILSON- Yes, your Honor, with respect to the 
confirmations constitutina the mailinas from Beniamin 
Werner & Orvis Brothers, with respect to the mailinqs, 
Government's Exhibits 67 and 68 in evidence, which are the 
mailinas corrcspondinq to the Benjamin Werner mailina 
counts, pace 1043 of the record contains the followino 
colloouv. 

Mr. Werner identified both 67 and 68. He was 

asked — 


THE COURT: 1047? 

MR. WILSON- 1043, your Honor -- 
"0 How was 67 sent to the neoole who received it 
or how was it sent? 


"A It was sent with an oriqinal confirmation prospec¬ 
tus enclosed in a brown manila envelope. 

"O Was it Dut in the mail or hand delivered? 

"A Put in the mail." 

That is dir ct testimonv. 
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THE COURT- That covers what counts, that 

exhibit? 

MR. WILSON• 67 covers all of the confirmation 

mailincs with respect to Benjamin Werner. 

THE COURT: Whether in the second croup of counts 
or the third croup of counts? 

MR. WILSON: That is correct, your Honor. 

Now, with respect to the Orvis mailines# pace 255 
of the transcript, Mr. Netelkos on pace 254 was shown the 
confirmations. On pace 255 he was asked? 

"O How does the customer at Orvis Brothers 
receive the confirmation? 

"A He receives it by mail. 

"0 Is that true for all confirmations at Orvis 
Brothers? 

"A That is true, I would sav, for 99 per cent 
of them. 

"O Was there a aeneral practice at Orvis Brothers? 

"A It was a practice for all customers except for 
the nartners to receive confirmations by mail." 

MR. SETDMAN: Your Honor, T submit that based 
on that testimony alone, where the witness said 99 
oer cent, that there is no proof on this record that the 
particular confirmations in this case were the other one 
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per cent with the partners. 

THF COURT: There is no evidence that the other 

persons were partners of Orvis Brothers. 

MR. SEIDMAN: That is a lack of evidence, your 

Honor. 

THE COURT: All rioht. On the basis of that 
demonstration bv the United States Attorney, 
the motion as to the remainina counts is denied. 

Mow, aentlemen, I would like to break for lunch 
and meet acain at 2:00 o'clock in mv chambers, if you 
will, to review the reouests to charoe. 

Mr. Seidman, do vou have vour statement of 

contentions of Mr. Feinbero? 

MR. SEIDMAN: I have not, vour Honor. I 

hope to cret them in. 

THE COURT' Have you seen the Government's? 

MR. SEIDMAN: I have seen the Government's — 
THE COURT: We can oo off the record. 
(Discussion off the record.) 

MR. SEIDMAN: I will obiect to the readinci 
of anv contentions submitted bv the Government as 
beincr prejudicial to mv client, in that it is an 
araument which should be reserved for summation, and that 
onportunitv has been granted to both narties. 


fOUTMCMN Oil 


ICT COURT flfPORTfRi. U * COUPTMOUie 






morf 9 579al8 

law correctly I will do somethina about it, but I have not 

had a renuest or a Droposal on vour part, no 

authority, no nothinc. 

I charce and I believe it to be correct, that 
where a potential witness could have been called by either 
side, then the iurv in effect is free to draw whatever 
inferences it wishes to or no inferences from the failure 

of such a witness to be called. 

That is put in various wavs but that actually 

roallv is what the request submitted by the Government 
adds up to. 

MR. SF.IDMAN: Your Honor, when vou state inferences , 

does that ao to a lack of proof? 

THE COURT: It means the iurv can believe that you 

were afraid to call Fzrine because he would be bad for your 
side or thev can believe that the Government was afraid to 
call them because he would be bad for their side or both 
or neither. Indeed, it is such an innocuous statement 
that it is hardly worth makincr, but Fzrine's absence is 

I 

conspicuous in this case and it is worth mv commentinq 
so the iurv knows what it is allowed to do, and I am 
tellina them thev can do whatever thev want. 

Reouest No. 19 is aranted. 

Reauest No. 20 is denied. 
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(In open court, jurv present.) 580a 

3 

CHARGE OF THE COURT 

4 

THE COURT: I want to State this will be cruite a 

5 

loner charge, ladies and aentlemen. So unless vou are inter¬ 

6 

ested in hearing the whole charqe, vou should leave now. 

7 

I am talkinq to the audience now, of course, not the jurv. 

8 

Ladies and qentlemen, we have been tooether a 

9 

Iona time. You have heard a lot of testimonv and seen a 

10 

lot of exhibits which, vou have a right to call for if you 

11 

wish to. I assume you probably will wish to examine some 

12 

of the exhibits. 

13 

The ouroose of my charqe will be two-foldl j 

14 

First and most important, to tell vou what the law 

15 

is with reaard to the various charges contained in the 

16 

indictment, second and less important, in a way that I will 

17 

explain in a minute, to aive vou a resume of what the 

18 

contentions of the Government are as to what happened 

19 

here and what the contentions of Mr. Feinberq and Mr. 

20 

Delmonico are as to what happened here. 

21 

I say that is a less important purpose, for one 

22 

important reason and that is that it is your recollection 

23 

of the evidence that cotrols, not what I sav, in this 

24 

charge, and of course vou have been reminded bv the 

25 

4 

attorneys,ouite properly, that if vou have anv doubt or 
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differ anono yourselves as to what was testified to here, 
you can ask to have the testimonv read back. 

Now, I feel that we have developed a sort of 
relationship, all of us, in the handling of this case, 
and I wish that the law were simple enouoh so that I 
could simply sit here and talk to you the wav I am now, 
in an informal manner, and oive you the propositions of 
law that are to ouide vou, but we live in an ane which is 
more complicated than.that, and to be certain that I 
cover everythincr exactly as I think it ouoht to be covered 
in a matter of this importance, I have, as has now become 


the custom in this court, reduced mv charne to writino, 
and I will read it. 

I mention this both in a manner to aooloaize 
but, more importantly, to suqgest to you in advance 
that if I should read jo quickly — sometimes I have a 
tendency to do so -- you should let me know, because I 
want to be sure that vou thoroughly understand everythincr 
that I am saying in this charge, and if you do find that I 
am reading too ouickly or if for anv reason you haven't 
understood what has been said here please raise your hand, 
so that I will be sure that you do understand all that 
I have to say. 

Now, this is a long charge, ladies and gentlemen. 
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for two reasons: 

First of all, the leoal propositions I have to 
advise you about are fairly lonq and involved, and, secondly, 
the inclusion of this list, the contentions that I will 
describe to you of the parties will take some time to read. | 

If vour attention laas or if I think there should 
be a break in our proceedings I will call one, hut please 
let me know if you are qettinq too tired, because I want 
you to be fresh in listeninq to what I have to sav. 

with these preliminaries I will now oo ahead. 

Ladies and qentlemen of the jury: Now that you 
have heard the testimony and the arquments of counsel, the 
time has come to instruct you reqardina the law qoverninq 
this case. You have been chosen and sworn as jurors in this 
matter to try the issues presented by the alleqations of i 
the indictment, and on your determination of the facts — anc 
I stress the words your determination -- to decide under 
the law as I shall instruct vou whether the Government has I 
or hasn't proven the charqes of the indictment aoainst Ira 
Feinbero and Joseph Delmonico or either of them, beyond 
a reasonable doubt. 

I will discuss those charqes with you later 
in detail, but before that I want to qive vou a few important 
instructions. 

First, you are to perform your duties as jurors 
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without bias or prejudict to or for anybody, whether tne 
Government or either of the defendants. The law doesn't perijit 
jurors and you would not want it to permit jurors to be 
governed either by sympathy or swayed by present or 
public opinion. 

Second, we start with the proposition that we 
started with at the outset of the trial! That the law 
presumes every defendant to be innocent of every charoe 
against him. You will recall that when I selected vou to 
serve on this jury I specifically asked each one of vou 


if you could enter upon the discharae of vour duties 
presumino Mr. Feinberg and Mr. Delmonico to be 
innocent unless proven guilty beyond a reasonable doubt 
after your own deliberations, and each of you gave me the 
answer, "Yes." 

This presumption of innocence is alone sufficient 
to acauit either defendant unless or until vou as jurors 
have unanimously satisfied yourselves beyond a reasonable 
doubt of that particular defendant's quilt on the oarticular 
charge from all the evidence that has been presented. 

The burden or the responsibility is on the 
Government to prove each defendant quilty bevond a reasonable 
doubt of every essential element of the crimes charqed, and 
I will, of course, advise vou later in this charge just 
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what those elements are. 

Third, the existence of the indictment in this 
case doesn't constitute evidence aqainst either defendant 
but is merely a method of brinaino a charoe acrainst him. 

The indictment in this case contains 28 counts, as 
you know. Each count contains a separate crime which 
I will describe to you later, and the 28 must each be 
considered separately. The indictment names two defendants 
who are on trial. It names other defendants who are not 
on trial. It is the defendant on trial whose innocence 
or quilt vou must announce in your verdict and you are not 
to concern yourselves with the innocence or auilt - of anv 
other defendant. 

You must bear in mind that quilt is personal. 

The quilt or innocence of a defendant on trial before vou 
must be determined separately with respect to him, solely 
on the evidence presented aqainst him or the lack of 
evidence. The case of each defendant, in other words, 
stands or falls upon the proof or lack of proof of the 
charqe aqainst that defendant and not aoainst someone else. 

Now, I have said that the Government has assumed 
the burden of provinq a defendant quilty beyond a reasonable 
doubt. Let me define that important term for vou at 
the outset. 
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Now, since the burden or responsibility is on 
the prosecution to prove a defendant guilty bevond a reasonable 
doubt, a defendant has the right to rely on the mere 
failure of the prosecution to establish his guilt, or a 
defendant may also, of course, rely on his own testimony 

or on the testimony of his witnesses. 

In saving that the Government must prove its case 
beyond a reasonable doubt if there is to be a conviction 
I do not mean to sav that the Government is required to 
prove guilt beyond all possible doubt. Indeed, in human 
affairs it is hard to think of anything that we can prove 
beyond all oossible doubt, with the possible exception 
of a mathematical proposition, but the proof must be, as 
I have said, of such a convincing character that vou would 
be willing to rely and act on it in the most important 

decisions of your own affairs. 

Now, ladies and gentlemen, let's talk about the 
guestion of credibility of witnesses. I cruite agree 
with the counsel, who agree with each other, that the 
determination of this case depends largely on whom vou 
believe, and therefore I want you to pay close attention 
to what I am about to discuss with vou, because that has 
to do with the subject of how vou determine the credibility 
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of witnesses. The evidence in this case, as I have told 


you a number of times consists of the testimonv of witnessesj 
the exhibits which have been received in evidence and 
the facts which have been stipulated to or aareed by counselJ 


You have to decide the case based solelv on the 
evidence, but in your consideration of the evidence you 
aren't limited to the bald statements of the witnesses. You 
are entitled to and indeed in this case I think you must 
think bevond the mere words that have been uttered. 

In deciding the many ouestions before vou it is 
your job to determine the credibilitv or believability of 
the witnesses who have testified here. How do you cjo about 


that? 


Perhaps the best answer is to say that vou 
determine the truthfulness or accuracv or weioht to be 
given to a witness' testimony in the same way that vou would 
determine the questions in your own personal affairs. 

We are all constantly called upon,if vou think 
about it, from dav to dav to determine how much confidence 
we place in the statements that people make to us. 
Truthfulness or dependability of a witness, as that of 
any other person, can be determined by the demeanor, 
that is, his look, his relationship to the case and to the 
parties, the possibility of his beino biased or partial 
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or of his not being biased or partial, the stake that he 


may have in the outcome of the case, the reasonableness or 
unreasonableness of his statements, the strenath of the 
weakness of his recollection and the extent to which what he 
has said has been either corroborated or contributed by 
testimony of other witnesses or by exhibits or stipulation. 

Of course, the testimony of a witness may also 
be imoeached by his own prior inconsistent statements 
unless there is some explanation for the inconsistency. 

In ordinary life when vou need to determine 
the truthfulness of a person you ask yourself, don't you, 
as you would here, "How did he impress me? Did his version 
appear straightforward and candid, or did he appear to be 
hidino some of the facts? Did he have any motive to testify 
falsely or no motive of that kind?" 

The ultimate auestion for you to decide upon in 
passing upon the credibility of a witness is did he tell 
the truth before me. It is for vou jurors alone to 
determine the weight and credit to be given to the 
testimony of a witness, and in makina these suggestions, 

I am givina you Guidelines only, and I am not attempting 
nor have I attempted to suggest how to apply these 
guidelines. 

If you find that a witness has wilfully, that is, 
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purposely, testified falsely to anv material — that is, 
siqnificant — fact or matter, not some matter which you 
believe to be unimportant, you may reject the entire 
testimony of that witness or you may accept such portion of 
it as vou believe and reject the the remainder. 

There are also certain special rules which I 
wish to bring to your attention relating to the testimony 
of witnesses. First, as to the testimony of accomplices. 

In the prosecution of. crime, the Government is often called 
upon to use witnesses who are accomplices in the commission 
of the crime itself. That has been done here. This is 
particularly so in a case charginq a conspiracy. 

Conspirators do not normally proclaim their 
intentions openly, and it often happens that only members 
of the conspiracy itself have evidence which is relevant 
to and important in th<; case. 

However, experience has shown that accomplices 
may be motivated to place the blame on others than 
themselves. Therefore, an accomplice's testimony should 
be carefully scrutinized and checked with the facts which 
you find to exist in this case and against the evidence 
which may corroborate it, and then vou should give 
the testimony of the accomplice such value or weight as 
you deem proper in the circumstances. 
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In this connection, I want to talk to you about 
those accomplices who are awaiting sentence by this 
Court. I have nreviouslv advised you that the nower of 
sentence in this court is reposed in the Judge and onlv 
in the Judqe and the United States Attorney and Assistant 
United States Attorney have no power whatsoever with respect 
to the sentence. 

In sayinq this, however, I do not wish to suqqest 
what weight should be. qiven to the defense argument 
that a human being may color his testimony in the hope that 
some -Judge may give him recognition for such cooperation 
if such it can be called. 

You should consider this matter in vour assessment 
of the credibility of these witnesses as you did with other 
witnesses. You must ask yourselves, is he tellina the 
truth. In the case of the witnesses I am talkinq about, 
have thev colored their testimony in the unwarranted 
hope that they could secure more favorable treatment? 

This is for you and vou alone to decide. 

In the federal courts, accomnlice testimonv bv 
itself may be sufficient to convict the defendant if 
it convinces you of his guilt beyond a reasonable doubt. 

Now, it is also the rule that the testimonv of 
an admitted perjurer should be considered with caution 
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and weiqhed with care, but to sav this doesn't mean that 
a man who admits that he ha*, previously lied under oath may 
not now be tellinq the truth. This is for vou to determine. 

I told you at the outset of the trial that a 
defendant is not required to prove anvthinq or take the 


stand. Mr. Delmonico hasn't testified in this trial. 


I charqe you as a matter of law that vou mav draw no 
adverse inference aqainst Mr. Delmonico from his failure 
to testify, because that is his riqht, quaranteed under 
the Constitution of the United States. 

Mr. Feinberq has testified. Obviously, a 
defendant, as in this case Mr. Feinberq is, has a serious 
personal interest in the result or outcome of this case. 

In judging his credibility vou may take into 
consideration his interest in the outcome of the case. 

Put it doesn't follow that because Mr. Feinberq has 
a vital interest in the end result he is not capable of 
tellinq a truthful story. 

Again, it is for you to decide to what extent 
Mr. Feinberq's testimony has been colored or influenced 
by his significant interest in the outcome of the case. 


i 


\ 


I H THUH OlSTRlCT COURT REPORTERS. U.S. COURTHOUSE 





, lam 


1 mcsr 


2417 

592a 

Finally 1 want to talk to you about character 


witnesses. Mr. Feinberg has put before you several charac¬ 
ter witnesses. The testimony of the witness with regard 
to the reputation for truth or veracity of a defendant may 
itself create a reasonable doubt in your minds that the 
defendant, in this case Mr. Feinberg, was capable of 
committing the crimes of which he is charged. If it creates 
such a reasonable doubt, then, of course, as with any 
other reasonable doubt, you would have to acquit. 

On the other hand, if you believe that the 
Government has proven its case against Mr. Feinberg as to 
any of the charges, then as to that charge you may not 
acquit him solely because you may also believe that he has 
tfVgood reputation for truth and veracity. Mr. Feinberg is 
on trial for certain acts, not for his reputation, but you 
are entitled to take his reputation into consideration in 
determining whether it is likely that he committed the acts 


charged. 


There has been a lot of discussion here, ladies 


and gentlemen, and I understand there has been discussion 
within the jury, and I have so advised counsel, about the 
failure to call Mr. Ezrine as a witness. I charge you that 
the rule of law in regard to such a situation is as follows: 
If a witness could have been called either by the Government 
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or by the defendants, as is the case with regard to Mr. 
Ezrine, and neither side called him, you may infer as you 
deem fit either that the testimony of the witness Mr. Ezrine 
might have been favorable to one side or to the other, or 
you may decide not to draw any inference at all from the 
failure of both sides to call Mr. Ezrine. In other words, 
it is purely up to you, the jury, to decide what inference, 
if any, ia to be drawn from the fact that he was not called 
as a witness. 

Now, ladies and gentlemen, as I have said, your 
determination in this case must be made on the evidence and 
there are, generally speaking, two types or categories of 
evidence from which you may properly find the facts. I am 
sure you have heard them referred to often. One is called 
direct evidence. That is evidence of an eye or ear witness 

"I've heard it," such a witness would say, or, 

"I've seen it." 

The other is indirect or more generally called 
circumstantial evidence. Circumstantial evidence is definet 
as proof of an ev^nt or circumstance which points to the 
existence or non-existence of facts as to which there was 
no eye witness or ear witness. The law makes no distinction 



as to the way to be acquitted to circumstantial as distinct 
from direct evidence. It requires only that the jury find 
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the facta in accordance with all the evidence in the case. 


both direct and circumstantial, beyond a reasonable doubt. 


An example, by the way, of the difference between 
direct and circumstantial evidence is the following, and 
the example is given pretty often to juries, but it is vivid 


I think, and worthwhile: 

If you looked out of the window, pulling up the 
shades behind you, and saw that it was raining that would 
be direct evidence that it was raining. On the other hand, 
if all the blinds in the room were drawn and somebody came 
through that door over there with a dripping umbrella, that j 
would be pretty good circumstantial evidence that it was j 
raining outside. You wouldn't have seen it with your own j 
eyes, but you'd have the right to infer, seeing a man comingj 
through the door with a dripping umbrella, that it was 
raining outside. To be sure, he might have been standing 
under a shower in one of the rooms in this building that has 
a shower, but that would be highly unlikely and the other 

inference is the likely one. 

Now, ladies and gentlemen, both the United States 
Attorney and the defense counsel have during the course of 
this long, hard fought trial objected frequently to the 
introduction of evidence and addressed arguments to the 
bench and we have had to go into the robing room, and perhap$ 
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you have heard our voices. I don't know. I want to tell 
you that is the duty of the attorneys on each side of the 
case to make such objections when the attorney believes 
that the other side is proposing to put into evidence or 
ask questions about something that is not properly permis¬ 
sible and nothing that I have said or done in ruling on 
objections expresses any view of mine as to how this case 
should be decided. It is your job and your job alone to 
make that decision. 

Now, the charges in this case, as you know, related 


to violations of the Federal Securities Laws, laws which are 
intended to protect the investing public in the purchase and 
sale of stock that are publicly distributed, the allegation^ 
of the first count of the indictment charge the defendants 
on trial and others not on trial with conspiracy to violate 
the provisions prohibiting a scheme to defraud in connection 
with the purchase and sale of securities. Counts 2 through 
14 charge the two defendants on trial and others not on trialj 
with actual violations; not just conspiring, but actually 
violating the law prohibiting schemes to defraud in connecticjn 
with the sale of securities; and Counts 15 through 28 charge 
the defendants with violation of the law prohibiting the use 
of the mails in connection with the scheme to defraud. 

I will donl later with the elements of the crime 
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charged in Counts 2 through 14, but before discuss^Png^iny 
of the counts in detail I want to spend a few minutes 
discussing the securities laws and specifically the Securi¬ 
ties Exchange Act of 1934, a law passed by Congress in that 
year which is the basis for Counts 2 through 14 and which is 
the basis for one of the elements charged in the conspiracy.| 
Now, securities or stocks and bonds or other 
valuable instruments issued by corporations are by their 

10 nature different from.other types of merchandise for which 

11 there are established public markets. Anyone who wants to 

12 buy a new car or a household appliance or for that matter 

13 a head of lettuce in the supermarket can pretty well deter- 

14 mine from personal inspection the quality of the product 

15 and the reasonableness of the price in relation to other 

16 competing products, but this is not so as to a share of 

17 stock. As a practical matter, it is very difficult for 

18 the average investor to tell the value or quality of a share 

19 of stock by personal examination. He must therefore rely 

20 upon available written information about the company, its 

21 financial condition, its assets, its management, its operatioi, 
its products, its resources, its prospects and the terms and 

23 conditions by which the company offers its stock for sale to 

24 the public. 

25 In a new offering of stock by a company directly 
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to the investing public, such as is involved in this case, 
the basic and, of course, the roost important source of 
information is the prospectus, which is Exhibit 11 in this 
case. Recognizing the importance of complete and accurate 
information in connection with stock sales and the further 
fact that sales of securities often involve the use of the 
mails, Congress enacted the Securities Laws. These laws 
set forth a detailed plan for regulating the sale of 
securities to protect the investing public against fraud. 

The law requires a full disclosure of all material facts 
about a security offered for sale and about the terms and 
conditions of the offering. The purpose of these require¬ 
ments is to give the public access to all the information 
necessary to make a realistic appraisal of the merits of 
the security offered for sale, so that an investor can 
exercise intelligent judgment in deciding whether or not to j 
buy. 

When persons connected with the public offering of 
stock sell that stock by p blishing a prospectus, the law 
requires them to tell openly all the facts material to a 
realistic judgment about the worth of the stock and to 
stand by that prospectus when the stock is sold to the public. 

Having given you that preliminary explanation as 
to the purpose of the securities laws, I shall now deal with 
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the law relating to the conspiracy, that is, the elements 
of the crime charged in Count 1. Title 18 of the United 
States Code, Section 371 provides in part as follows, and 
I quote from the law passed by Congress: 

"If two or more persons conspire or agree to 
commit any offense against the United States in any manner 
or for any purpose and one or more of such persons do any 
act to effect the object of the conspiracy...it shall be 
a crime." 

Count 1 of this indictment, as made more specific 
in the Government's bill of particulars, charges that from 
on or about June 30, 1969 through February 8, 1971 the 
defendants now on trial and others named in the indictment 
conspired, first, to enter into a scheme to defraud by 
violating the securities laws? second, to make false state¬ 
ments to a Government agency; and, third, to use the mails 
in a scheme to defraud. 

It is charged, and I am giving you a resume of the 
indictment, that the defendants devised a scheme to defraud 
for obtaining money by means of false representations and 
for this purpose used the mails of the United States and 
prepared a fraudulent sticker to be attached to the pros¬ 
pectus issued in connection with the sale of Manor Nursing 
stock to the public. 
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Among the means for carrying out this scheme 
charged by the indictment are the followings 

First, that Ezrine and Feinberg caused the sale 
of 450,000 shares of Manor stock to be declared successfully! 
consummated when they knew that the stock had not all been 
sold as required by the prospectus, and that no more than 
$750,000 rather than $4,500,000 required by the prospectus 

had been obtained in cash. 

Second, that Ezrine, Feinberg and Netelkos would 
arrange for purchase of $1,425,000 worth of Manor stock by 
Netelkos on condition that Feinberg would lend him $250,000. 

Third, that Ezrine, Feinberg, Delmonico and ; 

I 

Naiman caused Deneso Corporation to issue $1,700,000 worth 
of checks for the purchase of Manor stock, although there 
was less than $100 in Deneso's bank account. j 

Fourth, that Ezrine and Feinberg caused Netelkos ; 

, I 

to present $832,500 worth of checks for the purchase of 
Manor stock, although Netelkos had insufficient funds to 
cover the checks in hia bank account. 

Fifth, that Ezrine and Feinberg caused Manor to 
issue checks for $385,000, although there were insufficient 
funds in Manor's account to cover these checks. 

Sixth, that Ezrine and Feinberg caused the 
issuance of $170,000 of checks on the account of Feinberg, 
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although they knew that his account had insufficient funds 
and they also caused these checks to be used for the purchas 
of Manor stock in the names of friends of Feinberg who had 
no knowledge of such purchases. 

Seventh, that after February 20, 1970, the date 
of the closing, Ezrine, Feinberg and Werner caused and 
permitted the stock of Manor to trade in the over-the-counte 
market without telling the Securities and Exchange Commissio 

t 

and the public that the offering of stock to the public had 
not been successfully consummated. 

Eighth, that about February 27, 1970 Ezrine and 
Feinberg caused the filing with the Securities and Exchange 
Commission of a false and misleading sticker, which asserted 
that all of the proceeds had been received from the sale of | 

I 

450,000 shares of Manor stock when in fact it had not been. 

Ninth, that on or about March 4, 1970 Ezrine and 
Feinberg caused the sale of 60,000 shares of Manor stock 
to David Haber by agreeing to provide him with special 
compensation and protection against losses. 

Tenth, that about March 5, 1970 Ezrine and 
Feinberg and Werner caused the preparation of a letter 
which falsely stated that the monies required under the 
terms of the public offering had been paid to Manor by 
Werner when in fact those monies had not been paid. 
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Eleven, that from on or about February 20, 1970 


to March 26, 1970, although no more than $750,000 in cash 

f 

had been obtained through the public offering, Ezrine and 
Feinberg caused over $650,000 to be paid to the shareholders 
of Manor who had sold their stock, including $559,000 to 

I 

Ira Feinberg. 

Now, those are the means by which the indictment | 
specifies that the conspiracy was carried out. 

As I have told you, the indictment charges that 

the defendants on trial conspired to carry out the fraudulent 

i 

scheme alleged in Counts 2 through 14 by violating the 

I 

securities fraud statute and Counts 15 through 28 by violating 

i 

the mail fraud statute, as well as a third violation, that j 

i 

is a violation of the statute prohibiting the making of 
false statements to a Government agency. 

In this connection I charge you that the Securities 
and Exchange Commission is an agency of the United States 
and that a prospectus, including a sticker amendment, such 

I 

as exists in this case, constitutes a writing or statement 
filed with an agency of the Government within the meaning 
of the law. 

Now, ladies and gentlemen, what are the issues 
that you must decide in regard to the conspiracy count, 

i 

Count 1, and I deal only with the law regarding Count 1 at 
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this point? In order for you to find either Mr. Feinberg 


3 

or Mr. Delmonico guilty under the conspiracy count you 


4 

must find that the Government has established all of the 


5 

following elements beyond a reasonable doubts 


6 

First you must find the existence of the con¬ 


7 

spiracy charged. Obviously nobody can be guilty of 


8 

belonging to a conspiracy unless there was a conspiracy 


9 

as charged in the indictment. 


10 

Second, you. must find that the defendant whose 1 

11 

guilt or innocence you are considering at the time, that 

12 

is, Mr. Feinberg or Mr. Delmonico, as the case may be. 


13 

knowingly and willfully associated himself with the con- ! 

14 

spiracy and joined it. 

15 

i 

Third, you must find that at least one of the 1 

16 

1 

conspirators named in the indictment committed at least 

17 

of of the so-called overt acts. I will come to the overt 

18 

acts later. 


19 

If the Government fails to establish any of those 


20 

essential elements beyond a reasonable doubt as to either 


21 

of the defendants, then you must acquit that defendant on 


22 

the conspiracy count. 


23 

On the other hand, if you find that the Government 


24 

has succeeded in proving all of those things as to either 


25 

of the defendants, then it is your duty to convict him on 
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any way, tacitly or expressly, came to a common unaeriramd- 
ing to violate the law. Express language or specific 
words aren't required for that purpose. The offense is 
complete when the unlawful agreement is made and any overt 
act to effect the object of the conspiracy is then committedj 
by at least one of the conspirators. | 

In determining whether the conspiracy charged 
here did actually exist you may consider the evidence of 
the acts and the conduct of the alleged conspirators as 
a whole and the reasonable inferences to be drawn from 
such evidence. If upon considering the evidence you 
find beyond a reasonable doubt that at least two of the ( 

alleged co-conspirators agree and that they decided to work ^ 
together in furtherance of an unlawful scheme, then proof ^ 
of the existence of the conspiracy is complete and the 
first element would have been proven. 

Let us now talk about the second element of the 
conspiracy, and that is membership in the conspiracy, 
individual membership. You cannot find either Mr. Feinberg j 
or Mr. Delmonico guilty on Count 1 unless you find that the 
defendant in question knowingly joined the conspiracy. 

Let me be more specific: 1 f you conclude that 

the conspiracy charged in the indictment did exist you must 
next determine whether Mr. Feinberg or Mr. Delmonico, as the 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE j 

_FOLEV SQUARE NEW YORE. N v r.o 7 . 41 M-- 






1 


14 mcsr 


k* 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


60 £ 3 ° 


case may be, participated in the conspiracy with knowledge 
of its unlawful purpose and in furtherance of its unlawful 
objective. To find either of them a member of the con¬ 
spiracy, you must find that he knowingly and intentionally 


participated in it. Thus, mere knowledge of the existence | 
of a conspiracy or of any illegal act on the part of anotherj 
alleged co-conspirator or mere association with one or more j 
of the co-conspirators is not sufficient in itself to 
establish membership.. The Government must prove beyond 
a reasonable doubt that the defendant in question was aware 
of the basic purposes and objects of the conspiracy; that 
he entered into it with specific criminal intent, that is, 
with the purpose of violating the law. 

Whether or not Mr. Peinberg or Mr. Delmonico was 
a member of the conspiracy ot joined the conspiracy must 
be determined cn the evidence as to his own actions, his 
own conduct, his own statements and declarations, his own 
connections with the acts and the conduct of the other 
alleged conspirators and not on the acts or statements of 
anyone else. 

By the way, ladies and gentlemen, the guilt of 
a conspirator, if you find that there was a conspiracy and 
that one of the defendants joined it, is not governed by 
the extent or the duration of his participation in the 
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conspiracy or whether he had knowledge of all of its 
operations. Even if someone joins a conspiracy after it is 
formed and engages in it to a degree more limited than that 
of somebody else* he may still be found guilty of conspiracy 
We come now to the third and last element with 
regard to conspiracy, and that is the question of overt acts 
Assuming that you find that the conspiracy charged existed 
and that either Mr. Delmonico or Mr. Feinberg became a 
member of it knowingly, then the question arises whether 
any of the co-conspirators committed at least one of the 
overt acts charged in the indictment in furtherance of the 
conspiracy. 


Now, the purpose of requiring proof of a so-called 
overt act is not inconsequential. It is that while parties 
may agree to violate the law, they can change their minds 
and do nothing to carry out the plan. In that case no 
crime would be committed. You and I could sit here, for 
example, and plan to blow up the Capitol of the United 
States and talk about it for days on end, but if we do 
nothing about it, then that is not a crime. The moment, 
however, that one of the co-conspirators does something in 
furtherance of a crime, then the crime of conspiracy is 
complete. 


Now, the overt acts listed in the indictment. 
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generally speaking, are not necessarily criminal in them¬ 
selves. That does not mean, however, that such an overt 
act may not be in furtherance of a crime. For example, if 
I phone you in connection with our plan to blow up the 
Capitol of the United States and suggest that we meet at 
a certain time and place, while it is perfectly normal and 
not criminal to telephone people, that would nevertheless 
be an overt act in furtherance of a conspiracy. 

By the way,, the Government is not required to 
prove that all the overt acts were committed or that every 
member of the conspiracy participated in an overt act. To 
the contrary, it is required only to prove that at least 
one conspirator committed one overt act. 

You will note that the indictment alleges a 
conspiracy beginning on or about June 30, 1969 and con¬ 
tinuing through the date of the filing of the indictment. 

Despite that language I instruct you that the Government 

* 

contends that the conspiracy continued only through 
February of 1971 and not beyond that time. Furthermore, it 
is not essential that the Government prove that the con¬ 
spiracy started and ended on this specific date. It is 
sufficient if you find that in fact the conspiracy was 
formed and existed for some substantial time within the 
period between June of 1969 and February of 1971 and that 
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9. On or about March 5, 1970 Benjamin Werner 
signed a letter." 

Now, you will note that most of those items involve 
acts which ordinarily would not be criminal, but if you find 
that one of them was committed by one or more of the 
co-defendants and that it was committed in furtherance of 
the conspiracy, the Government will have satisfied its 
obligation with regard to proving an overt act. 

Two sum up as to the conspiracy charge, in order 
to prevail against any particular defendant under the con¬ 
spiracy count, the Government must establish beyond a 
reasonable doubt, first, the existence of an unlawful agree-j 
ment; second, that the particular defendant in question 
knowingly and willfully associated himself with the con- 

I 

spiracy; and, third, that at least one overt act in further-| 
ance of the conspiracy was committed. 

If it does this, your verdict as to *he defendant | 


in question must be guilty. If it fails,your verdict on 
this count as to the defendant in question must be not guilty. 

Now, ladies and gentlemen, I have come to a logics: 
breaking place in the reading of my charge, if we are to 
have one. I have about as much more to read to you as I 
have read you already. Would you like to take a short 
break before I go on? 
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[In the robing room.] 

MR. WILSON: Your Honor, with respect to the 

conspiracy count and the charge on the conspiracy count, 
you will recall that the Government asked the Court to 
charge that with respect to the means paragraphs the 
Government was not required to prove any of them. 

THE COURT: That will appear somewhere. 


MR. WILSON:- It will? 


THE COURT: Yes. 


MR. WILSON: I wanted to make sure of that. 


THE COURT: I'm pretty sure it will. If not, 


I will attend to it. 


MR. SCHWELLER: At the last moment Mr. Wilson 


handed me his last contention. I'm opposed to that, your 
Honor. They may contend it, but they never brought up 
anything anywhere along this line, not one word of evidence 
along the way. All they had to show to put in the exhibit 
was that there was a bank account and the amount of it, 
but neither in evidence nor in summation did they say any¬ 
thing about it. 

MR. WILSON: That is what it says, that it is 
shown by the bank account. 


MR. SEIDMAN: It isn't shown by the bank account. 
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THE COURT: Let Mr. Schweller handle 

MR. SEIDMAN: Yes. Indirectly — yes. 

THE COURT: I think that the Government is entitle 

to this. I will be glad to add this to your items as to 
which Mr. Naiman testified. However that may be, Mr. 

Naiman testified that Mr. Delmonico didn't make a penny out 
of it, a thin dime out of it. 

MR. SCHWELLER: All right, either directly or 
indirectly, nor the Deneso Corporation. There may be some 
inference that indirectly — 

THE COURT: Yes. 
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MR. SEIDMAN: If your Honor please, Mr. 


Wilson — 

THE COURT: Wait a minute. I didn't invite every¬ 
body in to make comments. 

MR. SEIDMAN: I didn't invite myself in, your 
Honor. Mr. Wilson invited me. 

MR. WILSON: And I did that only because you had 
finished the conspiracy charere. 

MR. SEIDMAN: Do vou want me to delay what I had 


to say? 


THE COURT: Yes. 

MR.SEIDMAN: I aooloqize, but it was Mr. Wilson 

who wanted me to come in. 

(In open court, jurv in box.) 

THE COURT: Ladies and qentlemen, one further minoi 
point about the conspiracy law. 

I have read to you from the indictment, or in 
my charqe, a resume of the indictment as to the various 
means which the Government alleqes were used to carry out th< 
conspiracy. As is true with the matter of overt acts, so 
it is true that the Government isn't reouired to prove 
that all of those means were used but lust that one or 
more of them was used. 

Now, ladies and gentlemen, I am aoinq to 
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read to vou or talk with you about the law as to Counts 
2 throuqh 14 of the indictment. That group alleqes actual 
violations of the securities laws, not merelv a conspiracy 

I 

to violate them, and I will start by readino to vou the law 
itself which will add a little flavor and be meaninqful 
to you. This is Section 78*j ((b) of Title 18 of the 
United States Code, which you have heard about a number of 
times. 

"It shall be unlawful for any person,directlv 
or indirectly, by use of any means or as the result of 

f 

interstate commerce or the mail or anv facility of anv 
national securities exchanqe to use or employ, in connection j 
with the purchase or sale of any securities registered I 

on a national security exchanqe or any security not so j 

reqistered anv manipulative or deceptive device or conveyance^ 
in contravention of any rules as the Commission, meaninq 
the Securities and Fxchanqe Commission, mav prescribe as 
necessary or appropriate in the public interests or for the 
protection of investors." 

Now, after this act or law was passed by Conqress 
in 1934, the Securities and Exbanqe Commission did enact 
a regulation under the authority of this Act which is 
called Rule 10-B-5 and that is also referred to on the 
face of the indictment, and Rule 10-B-5 reads- 
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"It 9hall be unlawful for any person, directly 


or indirectly, by the use of the mails (1) to emoloy any 
device, scheme or artifice to defraud: (2) To make any untru* 
statement of a material fact or to omit to state a 
material fact necessary in order to make the statements 
made in the light of the circumstances under which they 
were made not misleading or (3) To engage in any act, 
practice or course of business which operates or would 
operate as a fraud or deceit upon any person." 

All of this is in connection with the purchase or 


sale of any security.* •* 

Now, to come down to the present case, to convict 
either Mr. Feinberg or Mr. Delmonico on any of the counts 
2 throuah 14 — and the legal chafge aoainst each in Counts 
2 through 14 is the same, the only difference is that in 
Counts 2 through 14 is that each one of them refers to a 
separate mailing -- to convict either of them, the 
Government must prove to your satisfaction, bevond a reason¬ 
able doubt, all of the followinq elements: 

First that the defendant in question in 
connection with the sale of Manor Nursing stock, wilfully 
and knowingly enqaged in a scheme to defraud or made an 
untrue statement of a material fact or omitted to state a 
material fact necessary to make his statements not misleadinc 
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or enqaoed in a transaction which operated as a fraud on 
a purchaser of stock. 

Second, that the defendant in question used the 
mails or caused the mails to be used in furtherance of 
his scheme and, third, that the defendant in question 
acted knowingly and wilfully. 

In other words, the defendant must have known 
at the time of his participation in the scheme that 
the public was being deceived or defrauded as a result of 
the scheme and his participation must have been intentional 
or on purpose. 

Now, i-< considering whether or not a defendant 
knew that the public was beincr deceived or defrauded I 
instruct you that a belief or intention by a defendant, 
if such a belief or intention existed, that ultimatelv 
everything would work out all riqht so that no one would 
lose anv money is not an excuse or defense to the crime 
charged in the indictment. 

Furthermore, it is not an element of the crime 
that a victim of the fraud should have suffered necuniary 
loss, just as it is not a defense that a defendant 
believed or intended that a purchaser of the stock would 
suffer no loss. And finally it is also not an element of 
the crime that anythinq omitted from the prospectus be in 
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itself illegal. The illegality in not disclosing material 
facts in a prospectus is not the unlawfulness of the thinos 
put in or left out, but the very fact that they were left 
out or concealed from the public. 

Let me define for you some of the terms I have 
been using. 

A scheme to defaud is a plan by which someone 
seeks to obtain money or property from someone else by 
false representations or statements as to a material 
fact. 

Now, a false representation may be made in one of 
two wavs. First, it may be a statement of a material 
fact that is just not true or, second, it mav be made by 
leaving out from what is said a material fact necessary 
to make what is said truthful. 

In other words, there is an obligation to 
state all the material fact.s A half truth mav be as 
damaging as any other form of falsehood and when someone 
issues a prospectus he is legally obligated to tell all 
the facts necessary to a proper understanding of the parti¬ 
cular subject matter which is being covered. 

Now, for a misrepresentation to be culpable 
or blame-worthy it must be of course a representation of 
a material fact, that is, a fact which is sianificant 
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or which would reasonably be expected to influence a person 
like yourselves in deciding in this case whether or not 
to purchase the Manor stock. 

I have finished discussina now the first 
element with regard to Counts 2 through 14 and come to the 
second, that is, the use of the mails. 

Congress has provided in the securities laws 
that the fraudulent sale of stock is a federal offence, if 
among other things, a.person directly or indirectly uses 
the mail or causes someone else to do so in connection 
with the sale of stock. 

Here, the mailing alleged in the indictment are 
confirmation slips and delivery letters specified in 
Counts 2 through 14 of the indictment. It is not necessary 
for you to find that either Mr. Feinbero or Mr. Delmonico 
actually mailed the confirmation or delivery letters so 
long as you determine beyond a reasonable doubt that bv his 
actions or conduct the defendant in. nuestion caused a 
confirmation or a delivery letter to be. nailed anr that such 
mailing might have been reasonably foreseen by him. 

Nor is it necessary that the matter mailed contain 
anything criminal or fraudulent. Moroever, the manner of 
mailino may be wholly innocent in itself. All that 
is necessary • that the mailing aided or furthered 
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carrvinq out the scheme. 

By the way, you needn't find that the mailed 
confirmation slips crossed state lines. A mailincr within 
New York State itself is sufficient. 

Ladies and oentlemen, 1 have now finished dis- 
cussinq the elements of Counts 2 throuqh 14, the so-called 
securities fraud counts. I come now to discuss the final 
qroup of counts, Counts 15 throuqh 28, the so-called 
mail fraud counts and I must say that the law particular 
to them, as you will see, very substantially resembles 
the law with reoard to securities fraud but it is brouctht 
under a different section of the lav.'. Title 18, United 
States Code, Section 1341. That section reads as follows! 

I am readinq you the law passed bv Conoress. 

"Whoever, havino devised or intendina to devise 
any scheme or artifice to defraud or for obtaininq any 
monev bv means of false or fraudulent pretenses for the 
purpose of executinq such scheme or artifice or attemotinq 
so to do, places in any post office or authorized 
depository for mail any matter or thino whatever to be sent 
or delivered by the post Office Department or knowinqlv 
causes to be delivered by mail accordinq to the direction 
thereon anv such matter or thinq, shall be ouiltv of a 
crime." 
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To establish the offense charged in these 
counts, the Government must Drove beyond a reasonable doubt 

both of the following elements. 

First, that the defendant in auestion knowingly 
and wilfully devised or intended to devise a scheme to 
defraud or to obtain money by false pretenses as charged 
in the indictment, and, second, that for the purpose of 
executing such scheme or artifice he caused something to 
be sent by mail. 

The first element of the offense is the existence 
of a scheme or artifice to defraud. I have already 
explained this concept to you in connection with Counts 
2 throuah 14, the securities laws violations, and the 
concept is the same for these counts. A scheme or artifice 
is merely a olan for the accomplishment of an object. 

Fraud is a general term which includes all the 
different things a man can think up to deceive someone else 
or gain an advantage over him by false representations or 
by hiding the whole truth. So a scheme to defraud is merelv 
a plan to obtain some advantage or value by trick or deceit. 

Since it is the sale of securities which is the 
subject of the mail fraud alleged in Counts 15 throuah 28, 
in determining whether this was a scheme or artifice 
to defraud for the purposes of the mail fraud statute 
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you should consider all the evidence nertaining to and 
everything I have said conceminn the nature of a scheme 
to defraud under the securities fraud statute and apply 
tnose instructions in cor.siderino this statute. 

Turbina to the second element under the mail 
fraud counts, as in the case of Counts 2 throuah 14 
it is not necessary for the Government to prove that the 
defendant you are considerino actually placed any of the 
confirmations or letters of deliberv in the mail. It is 
sufficient for the Government to prove that he caused 
the mailing to be made in the ordinary course of business 
and that the mailing was made in furtherance of the scheme. 
Just as with the mailings alleged under Counts 2 through 
14, if a defendant took steps which he knew or could have 
reasonably foreseen at the time would naturally and 
probably result in the use of the mails, then he caused 
the mails to be used within the meaning of the law, whether 
or not he actually mailed the letters himself. 

Now, ladies and gentlemen, finally, and before I 
get to the contentions of the parties, there is one other 
rule of law I wish to brine to your attention, that is, 
that there is another alternative basis upon which you mav 
convict either Mr. Feinberg or Mr. Delmonico on the 
securities fraud and mail fraud counts even if you find 
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the defendant you are considering didn't personally commit 
either crime. 

You recall that I told you that once a defendant 
knowingly joins a conspiracy he is responsible for all 
the acts of the other members of the conspiracy done in 

furtherance of the conspiracy. 

So, if you find that any of the securities fraud 


I 


or mail fraud offenses charged in Counts 2 through 2R was 
committed by another person or persons who were members 
of the conspiracy with the defendant under consideration 
by you, and if you find that either the stock fraud or mail 
fraud was committed in furtherance of the conspiracy and 
that the defendant whose case you are then considering might 
reasonably have foreseen that those acts would be done 


then you may find that defendant guilty of the crimes charger 
in Counts 2 through 14 or 15 through 2R as the case may be. 

As I told you earlier, of course, you will have 


to consider the case of each defendant and each count 
seoaratelv in this connection as well as in others. 

Now, ladies and gentlemen, I have completed 
the discussion of the charges in the indictment and the 
elements of the offenses charged. That is the law. 

In view of the length of the trial it seems to me 
that it will help you if I review briefly for vou the 
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contentions of the Government on the one hand and of the 

defendants on the other, as I understand them. 

* 

I emphasize the phrase "as I understand them," 
because I want to remind vou again that in reaard to these 
matters of fact, that is, the contentions, it is your 
recollection that is controlling and vour determination 
which is binding and not mine. 

Before I summarize for you the contentions of 
the parties I want to. repeat again that in a criminal 
case no defendant has to prove anything. The burden 
is always on the Government to prove beyond a reasonable 
doubt that the charges it makes are true. When I come 
to describe the contentions of the defendants I will do 
so not because either of them is required to prove anvthino 
but only to point to the various factors in the evidence 
which each of them contends should raise a reasonable 
doubt in your mind. 

I want to caution you also that I do not intend 
by reviewing the contentions of the parties, to qive them 
any stamp either of approval or disapproval. I 
present them to you in the hope that they will help vou to 
do vour job. 

If I leave out anything which you believe is 
important, please supplement my review with vour own 
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recollection, and don't think mat if I omit anvthina which 
you believe is significant vou should ignore that item 
or any other contention which mav have been made bv anv 
of the lawyers in their summation. 

I come now to the Government's contentions: 

The Government contends that Ira Feinbera 
and Joseph nelmonico were involved in a scheme to defraud 
and a Conspiracy to carry out such scheme with Ivan Eznne, 
Joseph Delmonico, Christos Netelkos, Jack Naiman, Beniamin 

and Manor Nursing Centres, Inc. 

The Government contends that the prospectus of 
Manor Nursing stock contains a number of representations 
which were false and a number of omissions, including the 

following: 


i 


First, that although the prospectus stated that 
unless all 450,000 shares offered were sold to the 
public and the funds received within a specified time the 
offerina would be terminated and the funds returned to 
the subscribers who had made the pavments, and that 
although all 450,000 shares were not sold within the 
prescribed period and the proceeds of the sale were not 
received during this period of time the defendants neverthe¬ 


less knowinglv failed to terminate the offering and failed 
to return the funds to the subscribers as the prospectus 
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bound them to do. 

The Government claims that by the end of the 
sDecified underwriting period, Manor Nursina Centres, Inc. 
had received only $343,000 in underwritina and yet didn’t 
return those funds to the public investors and that 
Mr. Feinberg didn't return the $595,000 which he had 
collected. 

The Government argues that Mr. Feinberg and Mr. 
Delmonico and the other conspirators knew on February 20th 
that the four and a half million dollars wasn’t available 
but nevertheless went through with the closina and oermitted 
the stock to trade in the market in the expectation that 
either they would sell some of the stock later or be 
able to cover up the absence of the monies. 

The Government relies on the testimony of 
Netelkos that he agreed before February 20th to provide 
checks for which there -was no monev,of Naiman that he had 
not yet obtained bank financing or Deneso's check of 
a million seven on evidence that F.zrine wrote $350,000 
in checks which bounced on February 20th and that 
Mr. Feinberg wrote checks in the amount of 250,000, the 
same day, which also bounced.. 

The Government also claims that **■ »••*** a 
fraud When the prosoectu? cover stated thfct Crespi 
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would he naid a $25,000 finder’s fee althouqh it was acrreed 
that he would actually receive only one-third of that amount 
and kick back the other two-thirds to Feinberq and Ezrine. 

The Government next arques that various types of 
arranqements for such compensation in the form of cash, 
puts or otherwise, and guarantees aqainst loss were made 
to various people without disclopure in the prospectus as 
follows: 

One, that Netelkos was to receive special 
compensation for selling the stock and a $250,000 loan from 
Feinberg. 

I 

Two, that Klim received $2,500 in stock for promot-l 
ing the sale of Manor stock. 

Three, that Cullere received a $100,000 check 
from Feinberq as a guarantee against loss. 

Four, that Deneso received $105,000 in checks and 
$35,000 in cash as well as certain notes, puts and calls. 

Fifth, that Badash received $3,000 of stock as an 
inducement to purchase $30,000 of Manor stock. 

Sixth, that Haber was qiven puts quaranteeino his 
ability to sell the stock he purchased at $10 a share and 
was also promised that his stock would be repurchased 
from him at $11 a share and that he would be qiven 10,000 
shares of additional stock. 
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Now, as between the defendants on trial before 


you, that is, between Mr. Feinbero and Mr. Delmonico, 
the Government contends that Feinbero, a Iona with Ferine, 
was the principal participant and decision maker with 
regard to the scheme and that as president and 
majority shareholder of Manor Nursina Centres, Inc. as well 
as a sellinq stockholder of $559,000 worth of stock, 

Feinberg stood to gain substantially from the public offerin 

The Government contends that Mr. Delmonico's 
role was smaller but significant nevertheless. The 
Government argues that Mr. Delmonico wrote a million 
seven in checks at the closing knowing that there were 
no funds to cover those checks and knowing that those 
funds were necessary if the all or nothing public offering 

was to close successfully. 

The Government contends also that Delmonico 
wrote the check although he knew there was no money to 
cover them because the participants in the scheme hoped 
that thechecks would later be made good by aettino a bank 
loan using the stock as collateral or that the absence 
of money would just be hidden from the parties. 

In return for writing these checks Delmonico 
received on behalf of Deneso $105,000 in checks, $35,000 
in cash and notes for over $65,000. 


I 
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Xlic Government also points out that after Werner 
had given Dene.so a check for $75,000, which is Government * s 
Exhibit 44 in evidence, and which was deposited in Deneso’s 
hank account, Delmonico sioned Government's Exhibit 50 in 
evidence, a letter dated February 20, 1970 to Werner, 
which said that Deneso had incurred expenses of $75,000 
and requesting payment of that amount, although this 
letter was false. 

The Government also contends that $5,000 of the 

$35,000 in cash received by Delmonico from Feinbero was 

never returned but was, as shown by the Deneso bank records, 

deposited into the Deneso bank account. 

Now, Mr. Feinberg and Mr. Delmonico, of course, 

vigorously dispute the Government's contentions. Mr. 

Feinberg replied to the Government’s arguments as follows. 

He states that he was the victim of a fraud 

committed upon him by Ezrine, Netelkos, Werner. 

He argues that in the Manor Nursing Centres, Inc. 

Dublic offering as evidence by the prospectus, he was the 

only one, with his wife, who invested any assets, to wit, 

% 

the Manor Nursing Home Droperty and contracts for land. 

In addition he asserts that he and his wife 
personally guaranteed in excess of $500,000 of money payments 
as part of the public offering. He points out that in order 
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to qo public he retained the leqal services of Ezrine, 
a lawyer expert in the securities law field. Feinberq 
emphasizes that Ezrine would earn his law fee of 
$50,000 only if all the stock was sold and the public 
offerinq was closed and also would be able to sell a larqe 
block of stock held by his corporations, Clendale and Atlant 
Services, only if the offering closed. 

Feinberq stresses that Ezrine prepared 
the prospectus and all the documents necessary for filinq 
with the Securities and Exchanoe Commission and that 
Ezrine invested none of his own money in the offerinq. 
Feinberq reminds you that on February 20, 1970, Ezrine 
submitted a leqal bill for $50,000 in which he spelled out 
in detail all of the services that he rendered in connection 

with the public offerinq. 

Feinberq claims that Ezrine knew Werner before 
the Manor Nursinq Home issue came up and had business 
dealings with him in larqe amounts before that time and 
before the sale of the stock of Manor Nursino Centres. 

Feinbero states that Werner admitted that Werner 
had never met Feinberq on business matters before 
Februarv 20, 1970, the day of the closinq, althouqh they 
may have met on two prior social occasions. 

Feinberq points out that Werner testified that 
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he believed himself the leqal advice and direction of Fzrine 
implicitly until September 1971, that he didn't know that 
the checks — that, is, that Werner didn’t know the checks 
would bounce in advance, and that Werner believed that the 
stock could be reoffered until March 6th and believed 
that the closing had been consummated successfully on 
February 20, 1970. 

Feinbera claims that Werner testified that 
Ezrine prepared all the SEC documents and oarers which 
Werner signed. 

Next, that Werner admitted that at the instruction 
of Ezrine he, Werner, had Crespi endorse his $25,000 fee 
and that Crespi admitted that he never gave anv money to 
Feinberg nor did Feinberg ask him for any money. Crespi 
stated that it was Ezrine who asked for the monev back at a 
meeting with Ezrine and Feinberg. 

Next, Feinberg says as to Werner's testimony 
that Werner testified he had his own attorney at 
the closino and that Ezrine had told him he was to use an 
attorney whose name was Harold Greenberg. 

As to Netelkos, Feinberg asserts that Netelkos 
admitted that he lied to Mr. Wilson, that he lied to the 
grand jury and others about some facts of this case as 
late as April 1973, that Netelkos admitted that these 
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prior lies were intended to put the hlamo on Feinbero, 
that Netelkos admitted that it was he who had a New Jersey 
pointer print the forqed Swiss bank documents and typed 
in the information, that accordinq to the testimony of 
Werner, Netelkos wanted written assurance that his, 

Netelkos' checks, would be deposited by Werner and Ezrine 
gave him such assurance in writing, that Netelkos didn't 
indicate that he wanted the checks held up from depositing, 
that Netelkos stated that he had been to Switzerland 
at least five times for various purposes in 1970 and 
stated that he went to Switzerland in 1970 with a Mr. Gravis. 

Feinberg wants you to remember that Netelkos did 
plead guilty in this case to one count of the indictment. 

The remaining 29 counts will be dismissed at the time of 
sentence, at sentencing, and Mr. Wilson will make a 

statement on his behalf. 

Feinberg points out that Netelkos did in 
fact pay $210,000 for stock purchased by his corporations 
in the Manor Nursing Centres public offering. 

As to Cullete, Feinbera contends that his 
testimony is clearly refuted, or rather — yes, that Mr. 
Cullere's testimony is clearly refuted a3 to his purported 
guarantee bv Feinberg, who gave him a $100,000 check. 

The documentary evidence, according to Feinberg, contained 
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in the large brown ledger book, Cullere shows that check 


No. 1311 was voided the same dav that it was issued. 

Feinberg argues as to Deneso that the purported 
payment of $35,000 as to Deneso was clearly a deal between 
Ezrine and Naiman with regard to which Feinberg claims that 
he had nothing to dc, and Feinberg further contends as to 
Deneso first that Ezrine brought Naiman of Deneso into the 
Manor transaction, that Naiman is a convicted felon on 


at least seven different matters spanning 30 years that 
Naiman is presently under investigation for criminal 
matters. 

As to the sale of stock after Februarv 20, 1970, 
Feinberg*s position is that the testimonv establishes 
that Ezrine dealt with and sold the stock using Werner 
& Company to Haber and Daytona Beach General Hospital, that 
Haber.testified that although Feinberg was at Werner 
& Company's offices at the time he purchased the stock, 
he never discussed the deal with Feinberg nor could he say 
whether Feinberg heard what was being discussed with 


Ezrine. 

Finally, Feinberg points out that he dismissed 
Ezrine as his attorney for SEC matters in December 1970 
and on Weiner's advice retained new counsel. 

Now, Mr. Delmonico answers the Government's 
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He says that, first, he relied solelv on Naiman 
in the entire Manor transaction because of similar mortqaqe 
or loan transactions previously achieved by Naiman in large 


amounts. 


Second, that it was Naiman who entered into, directed 


and orchestrated the entire Manor transaction on behalf 



of Deneso. 

Third, that Delmonico signed any and all ^ 

papers in the Manor transaction, whether prepared by Naiman 

« | 

or anyone else solely at the direction and behest of 

Naiman, believinq the entire transaction to be legitimate. 

Fourth, that because he believed the transaction 
to be legitimate, Delmonico accepted on behalf of Deneso 
$105,000 in checks which turned out to be worthless, and 
$35,000 in cash as a finder's fee to Deneso for obtaining 
the loan commitment from the bank based on Naiman's supplvinc 
certificates of deposit as collateral for the loan. 

Fifth, that when Delmonico found out that Naiman 
couldn't make good the million seven of Deneso Corporation's 
checks, he immediately returned all the stock and the 
$35,000 in cash and that according to the testimony of Naimai 
Mr. Delmonico never received one thin dime from the entire 
transaction. 
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Ladies and qentlemen, I have now described for you 


1 

all of the elements of the offenses charged in the indictment 


wm 

and the contentions of the parties. I wish now and finally 

X 

I 

to instruct you as to certain other few general principles 


m & 

of the law which are relevant to this case. 


i 

In this case Mr. Feinberg claims that with 


9L 

respect to much of his conduct he relied on the advice 


H 

of his counsel, Ivan Lzrine. 


■ 10 

In considering Feinberg's knowledge and wilfulness, 


H 11 

reliance on the opinion of counsel is properly a factor for 


K 12 

your consideration, but reliance on counsel is not in and 


1 13 

of itself a defense. Otherwise, any persons involved 


■ 14 

in a business crime could place the blame on his attorney am 



thus escape personal accountability under the law for his 


fl 16 

conduct. 


m n 

In considering what weight to assign to Feinberg's 


HR is 

alleqed reliance on counsel you may consider Feinberg's 


ill 19 

awareness of the terms of the prospectus, the events 


20 

of the Manor closing as welll as his business background 


||H 21 

and experience. 


?€§$ 22 

Now, throughout mv charge I have indicated to 


» ' 23 

you that before you can convict any defendant on any count 


^ jf| 24 

you must find beyond a reasonable doubt that he 


25 

acted knowingly and wilfully. An act is done k.-owxnglv 
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and if it is done voluntarily and purposely and not because 
of mistake accident, negliaence or any innocent reason. 
An act is wilful if it is done deliberately and with a bad 
motive or purpose. 

In determining whether or not a defendant has 
acted knowingly or wilfully it is not necessary for the 
Government to establish that the defendant knew that he was 
breaking anv particular law or any particular rule. 
Knowledge and wilfulness of a defendant often, of course, 
can't be oroved by direct evidence. Like any other fact in 
issue, however, it tnav be established by circumstantial 
evidence. 

It is obviously impossible to ascertain or prove 
directly the operation of a defendant's mind, because you 
can't look into a person's mind and see what his intentions 
are, and the only direct evidence you could have of 
the defendant's intention would be if he told vou, "I 
intend to do so and so," and a defendant doesn’t normally 
say, "I intend to break the law." 

But the proof of the circumstances surrounding 
the transaction may well supply an adeouate and convincing 
basis for a finding whether a defendant acted wilfully. 

The actions of a man must be set in their time and place, 
just as the true meaning of a word mav be understood 
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occasionally only in its relation to other words in 
a sentence or in its relation to its context. 

So the meaning of a particular act or conduct 
may depend upon the circumstances surrounding it. 

In determining whether a defendant acted knowingly 
and wilfully you may consider whether that defendant 
deliberately closed his eye9 to what otherwise would have 
been obvious to him. You may consider whether you find in 
the evidence circumstances of secrecy or intrigue or 
deviousness or an attempt to conceal the real nature of 
anv of the transactions in which a defendant may have been 
engaoed and you should consider also any acts of innocence 
which are inconsistent with the defendants acting knowinglv 
or wilfully. 

In determining whetner a defendant acted knowinaly 
and wilfully you may consider the motive or lack of motive 
of a defendant. Did he have a pecuniary or financial 


interest in the outcome of any of these transactions? 

How great was that interest, if any? Was there a profit moti(ve' 
Was there any motive? What was the sorino of conduct which 
triggered what he did. 

However, proof of motive is not a necessary 
element of the crimes with which a defendant is charged. 

Proof of motive doesn’t establish guilt nor does 
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want of proof of motive establish that a defendant is 
innocent. Motive has to do with why a man acts the way he 
did. vrhy he did is not an element of the crime. It mav, 
however, qive you evidence as to whether a man acted knowincr] v 
and intentionally, and those factors are an element of the 
crime. 

To sustain a charqe of a scheme to defraud the 
prosecution must establish that the defendant acted with 
fraudulent intent, that is, that he knew the statement or 
representation in ouestion to be false and he made it or 
allowed it to be made with intent to defraud. 

A defendant is charoable only with his own intent, 
not that of an other person. Bad faith is an essential 
element of fraudulent intent and qood faith is a complete 
defense. 

A mistake in judqment or an error in manaaement 
or carelessness doesn't establish fraudulent intent. As 
I have said above, in order to establish fraudulent intent 
it must be established that the defendant knowinqlv and 
intentionally acted to deceive. 

Now, ladies and qentlemen, I have come near the 
end of my formal instructions but in a sense the most 
important oart of the case is the Dart which vou now are to 
plav as -jurors, because it is for vou and you alone to 


[\ 
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decide whether Mr. Feinberg or Mr. Delmonico or either of 
them is guilty of any of the counts charaed. 

I know that you will trv the issues that are 
presented to you in accordance with the solemn oath you 
took as jurors, in which you promised that you would well 
and truly try the issues joined in this case and a true and 

just verdict rendered. 

I like that phrase, "Well and truly trv the 
issues joined in this case." It goes back a thousand 

■ 

years, and its old fashioned flavor reminds us all of the 
hundreds of thousands of jurys who have performed this func¬ 
tion before you. 

In order for you to reach a verdict of either 
not guilty or guilty as to either of the defendants 
on anv count, vour verdict, of course, must be unanimous, 
and for this purpose I have prepared for vou verdict 
lists on which you can record your verdict. I will ask the 
clerk to qive the original of each of these to the forelady, 
Mrs. Baskin, whom I am asking to serve as foreladv in accor¬ 
dance with the customs of this Court. 
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I have stated that your verdict must be unanimous, 


but in spite of the requirement of unanimity each of you 
must decide each count as to each defendant individually 
in accordance with your own conscience, but only after you 
have deliberated with your fellow jurors to determine 
whether a just verdict has been reached. 

You should not hesitate to change your mind if 
you become convinced that your original view of the case 
was not in accordance, with the facts of law. 

On the other hand, you should not change your j 

mind just for the purpose of reaching a verdict as a matter 
of convenience. I have no reason to believe that this 
jury won't be able to reach a unanimous verdict one way 
or the other as to the matters put before it. 

To sum up, if you find that there is a reasonable 
doubt that the law has been violated by either defendant 
as to any count, you should not hesitate for any reason to 
acquit that defendant as to that count. 

On the other hand, if you find that the law has 
been violated as charged as to any count by either defendant 
you should not hesitate because of sympathy or any other 
reason to enter a verdict of guilty as to that defendant 
for that count. , 

r 

Nothing that I have said in these instructions. 
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looking for. We will look for the material in the record 


while you continue your deliberations. 

The way to get in touch with us is to give a 
note to the marshal, who will be standing just outside 
the door of the jury room. I neither encourage you nor 
discourage your asking for things, but I certainly want 
you to ask for what you want. 

I have come to the end of ray charge. I will 
now meet briefly with- counsel in the robing room to see 
if anything I said needs clarification and I will return 
to you shortly if you'll just wait in the jury box while 
we discuss the matter. 

[In the robing room:] 

THE COURT: Mr. Seidraan, 

MR. SEIDMAN: Yes, your Honor. 

THE COURT: I call on you for any objections or 

further requests. 

MR. SEIDMAN: If your Honor please, with respect 

to further requests, I would respectfully request the 
Court that it indicate to the jury that reasonable doubt 


can be created by the evidence that is in the case or the 
lack of evidence and it is within the jury's province to 


conclude that the failure of the Government to produce 
Mr. Ezrine is sufficient to constitute reasonable doubt and 
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requires an acquittal of the defendant. 

THE COURT: I deny that. If I believed it 

was true I would already have acquitted Mr. Feinberg. 

MR. SEIDMAN: Also, with respect to the mail 

fraud counts, which are in essence counts 2 through 28, 
and I include Title 15 and Title 18 — I respectfully call 
your Honor's attention to the fact that the testimony in 
the case indicates that the mailings were established, 
if they are established, by the testimony of Werner or 
Netelkos, to wit, that they, except for one percent or ten 
percent of their business clients, 90% or 99% of their 
business was done by the mail. I believe that if the 
jury determines that such is the evidence and that there 
has been no specific testimony that the specific mailings 


alluded to in Counts 2 to 28, that in that event a reasonably 
doubt exists and the defendant Feinberg should be acquitced.j 


THE COURT: I decline to so charge. 

MR. SEIDMAN:. I have no ether requests, your 


Honor. 

THE COURT: Do you have any objections? 

MR. SEIDMAN: No, your Honor. 

THE COURT: Thank you very much, Mr. Seidman. 
I consider that a triumph. 

Mr. Schweller. 
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MR. SCHWELLER: Your Honor, I raspectfully ask 

your Honor to charge that if the jury does not decide on 
a verdict for one defendant, it can still decide on the 
verdict for the other defendant and hand that verdict down. 

THE COURT: I decline to make that charge at 

this time. I may make it at a future time if there ia any 
difficulty in the jury reaching a verdict. 

However, I am going to suggest to the jury when 
I return that they take up what they consider the allegation! 
of Count 1 first and that they advise us when they reach 
a verdict as to Count 1. j 

I do believe that with regard to this indictment, j 
which is at least theoretically of some complexity, that 
it would be better for them to consider one count at a time 
and report the facts. 

MR. SCHWELLER: Will you instruct the jury 

any contentions that Mr. Delmonico did not keep anv money 
either directly — 



THE COURT: I said he didn't get one thin dime 

out of it. 1 don't think I have to go any further than that. 

MR. SEIDMAN: In my zeal as an advocate, your 

Honor, with respect to my two requests I didn't want your 
Honor to direct a verdict of acquittal but — 

THE COURT: I understand that. 
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MR. WILSON: I would request that the Court not 

give the instruction that it indicated. I don't object 
if the Court asks the jury to consider one group of 
counts first. I think there may be a problem with just 
the conspiracy count. I don't know whether the Court 
ought to direct them to try to wrestle with that. I think 
it might be best if it was just left unsaid. 

THE COURT: No, I am going to say something. I 

know in the complicated stock fraud cases it is quite 
normal for the jury to reach a verdict as to one part and 
then to fumble along. 

MR. WILSON: The Government only asks that you 

not specify. 

THE COURT: I will not specify. 

All right, gentlemen, thank you. 

(In open court:] 

THE COURT: Ladies and gentlemen, I don't think 

there is anything further that I have to say to you except 
make a recommendation as to how you diould go about your 
work. I would suggest that you decide which group of 
counts, let's call it, you are going to deal with first, 
whether it be Count 1 or Count 2 through 14 or Count 15 
through 28, but that you work only on that group of counts 
to begin with. I ask you if you have reached a verdict 
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in the group, whatever it is, to advise me through the 
marshal, and then you can go ahead with the next group and 

so on. There are a couple of other things to be said. 

% 

First of all, the indictment as originally filed 
contained thirty counts, not 28, and two of them for 
reasons with which you are not concerned have been eliminate 
I am going to suggest to counsel, so that you are not 
confused, that you be furnished with a copy of the indict¬ 
ment that does not contain the other two. 

MR. WILSON: That has already been done. We 

have that available. 

THE COURT: Fine. 

Finally, a matter of personal comfort to save 
you time and also in hope that you will be satisfied with 
it, I am asking the marshal to bring your lunch into you 
and he will take orders from you as soon as you go back to 
the jury room as to what kind of sandwiches -- the best we 
can get for you we will. But this will enable you to get 
started sooner. 

I ask the Clerk now to swear in the marshal. 

[Marshal sworn.] 

THE COURT: Before you go, ladies and gentlemen, 

I have the unhappy duty of dismissing the two alternate 
jurors who have served so faithfully for so long. I hope 
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they don't feel deprived or cheated, but unfortunately the 
law doesn't give the judge discretion to allow alternate 
jurors to deliberate along with the regular jurors. 

I want to thank Mr. Iglehart and Mrs. Jackson for 
their faithful attendance here. They are free to stay in 
the courtroom if they wish to hear the outcome of the case, 
or they may feel free to get in touch with me or any 
members of the jury after it has decided to determine what 
the outcome was. 

Thank you very much.- I suggest you get your 
personal belongings now. The instructions are that you are 
discharged at this time and the Government will send you 
a check, which I hope will be a nice, big, fat one. Thank 
you very much. 

[Two alternates excused.) 

THE COURT: I will hand the forelady a copy of 
the indictment. 

MR. SEIDMAN: I ask that the indictment be marked 

as an exhibit for identification. 

THE COURT: Mark it as Court Exhibit 1. 

(Court Exhibit 1 was marked.) 

THE COURT: I am referring to a photocopy of 

the first 28 counts of the indictment which are the only 
remaining counts. 
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All right, ladies and gentlemen, you may begin 


your deliberations* 

[The jury left the courtroom.) 

MR. WILSON: We have a mechanical matter. We 

have never put on the record all the 3500 material turned 
over to counsel. I don't know if the Court wants to be 
here, but that has to be done. I would propose to do it 
at this time. 

MR. SEIDMAN: It has been my contention 

throughout this case that the Government has not furnished 
us with all of the Brady material that I believe has been 
in its possession and that belief is predicated upon the | 
fact that Mr. Wilson — 

THE COURT: I am not interested in that argument. 

If you come up with solid facts to establish what you say, 
all right, but I'm not interested in hunches. - 

MR. SEIDMAN: If your Honor please, to indicate 

that such is not a hunch, there is an exhibit in this case 
that I came upon during the course of the trial by accident .j 
It was a substitution for an original or a photocopy, which 
indicated that Mr. Ezrine instructed Mr. Weiner to withhold 
certain papers. 

THE COURT: If there is any Brady material 

discovered by defense counsel which has not been delivered. 
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you know that you can upset a conviction on it. All you 
need to do is to specify what exhibit you are talking 
about and the circumstances. 

You have given me generalities in talking about 
an exhibit. I won't entertain your application until you 
get it all in order. 

With regard to the 3500 material, I would rather 
not have to be present when that material is listed in 
the record, so I request Mr. Wilson and defense counsel to 
review it jointly and if there are any questions on which 
they disagree.. I will rule on those or at least make an 
appropriate statement for the record. 

! 

May I now take the floor for a moment to say that ! 
X request counsel in case of requests for exhibits from 
the jury to agree as to what those exhibits are unless there 1 
is any possible question about it and to see that they are 
transmitted to the jury without my having to be here. I 
instruct the Clerk and the Reporter to see to it that no 
exhibits are delivered to the jury except in the presence 
of all counsel. 

I mention that only because, with other personnel, 
there was a mistake when an exhibit was delivered to the 
jury when only one of the counsel was present in the room 
and difficulties were created by that fact. 
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I will be available, if necessary, for the 
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reading of testimony, but I request counsel to agree as 
to what the testimony is and where it is to be found in the 
record before I'm called down into the courtroom for the 
purpose of listening to it, and where it is clear as to 
what the testimony is and it is simply a matter of reading 
it, I may or may not excuse myself, depending on whether 
or not I think my presence is necessary. 

MR. SEIDMANi May I ask your Honor what the 
schedule will be, assuming the jury deliberates for any 
length of time? 

THE COURT: I will be going to lunch at the 

usual time, a quarter of one to two, and then I expect to 
permit the jury to deliberate until six o'clock, but not 
beyond six o'clock. Of course I'll call them back 

tomorrow morning. 

MR. SEIDMAN: Thank you. 

(Judge Lasker left the courtroom.) 

MR. WILSON: May the record reflect that the 

Government — Mr. Seidman and Mr. Schweller are now in the 
courtroom — has previously turned over the following 3500 


material: 


350J, the United States Attorney's notes with 


respect to Robert Crespi. 
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3502, the United States Attorney's notes with 


respect to Albert Cullere. 


3503, the Grand Jury testimony of Chris Netelkos. 

3504, the U. S. Attorney's notes with respect 


to Chris Netelkos. 


Netelkos. 


3505, a memo of March 1971 with respect to Chris 


3506, a letter of November 1971 of Chris Netelkos. 

3507, a memo of March 21, 1973 of Chris Netelkos. 

3508, notes of Chris Netelkos. 

3509, notes of Chris Netelkos. 

3510, affidavit of Chris Netelkos. 

3511, U. S. Attorney's notes with respect to 


Harry Pieratos. 


3512, Grand Jury testimony of Jack Naiman for 


April 17, 1973. 


3513, Grand Jury testimony of Jack Naiman for 


April 18, 1973, 


3514, U. S. Attorney's notes as to Jack Naiman. 

3515, an FBI report 302 on Jack Naiman dated — 

MR. SEIDMAN: 1 never saw an FBI 302 in my 


life in this case. 


MR. WILSON: Mr. Seidman, please don't leave 


the courtroom. 
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MR. SEIDMANs I'm not. 

MR. WILSON! Please find your 3500 material, 

Mr. Seidman, and tell me if you did not receive that, 
because if you did not receive that I suppose you will want 

to. 

3516, United States Attorney's notes as to 
Bernard Orlins. 

3517, SEC notes with respect to Bernard Orlins. 

3518, U. S.. Attorney's notes with respect to 
Bernard Orlins. 

3519, U. S. Attorney's notes with respect to 
Benjamin Werner. 

3520, SEC testimony with respect to civil trial 
of Benjamin Werner. 

3521, SEC testimony, deposition of Benjamin 

Werner. 

3522, Grand Jury testimony of Benjamin Werner. 

3523, SEC testimony of David Haber. 

3524, an affidavit of David Haber dated September 

1, 1971. 

3525, Haber deposition dated April 17, 1972. 

3526, an SEC memorandum dated November 9, 1970. 

3527, U. S. Attorney's notes re: David Haber. 

3528, civil trial testimony of David Haber. 


•Ol 
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The following items were previously marked with 
the wrong numbers and are being given new numbers. 


* 


MR. SEIDMAN: By who? 

MR. WILSON: But the matters set forth in them 
were previously turned over: 3529, the civil ccurt 
testimony of Mr. Dunham: 3530, the SEC testimony of Mr. 
Dunham; 3531, the U. S. Attorney's notes of Mr. Dunham; 
3532, the Grand Jury testimony of Mr. Beckerman; 3533, 


separate day's Grand Jury testimony of Mr.. Beckerman; 
and, 3534, the Civil trial testimony of Mr. Beckerman. 

These last six items now marked 3529 through 
3534 had previously been marked 3523 through 3528 at the 
times that they were turned over to defense counsel. 

I 

That completes the 3500 material that wa s turned| 
over to defense counsel in the course of this trial. 

MR. SEIDMAN: Defense counsel for Ira Feinberg 


states that when the prosecutor in this case shows all of th« 
physical matters that ho has reference to and puts them on 
the table sc that they can be compared page by page and 
sheet by sheet as to what he has reference to, I will be 
able to enter intc any stipulation he wishes to, assuming 
the documents and material were furnished. 

[Recess.] 
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1:55 p.m. 

(Note received from the lurv.) 

(Court's Exhibit 2 marked for 
identification.) 

THE CLERK: The lurv wants copies of the indictment 
and conies of the nrosnectus. The nrosnectus is covemment's 
Exhibit 11. 


(Recess.) 

(2:50 p.m.) 

(Note received from the lurv.) 

(In the robina room.) 

THE COURT: I note for the record that we have 
received one note from the lurv at 1:55 which reouested 


extra photocopies of the indictment and copies of the 
nrosnectus and I understand that those were qiven to the 
lurv. I request the clerk to mark that exhibit Court's 
Exhibit 2. 


I have now before me a no*e received a few minutes 
aqo at 2-55, which I will ask the clerk to mark Court's 
Exhibit 3 which reads as follows: 

"To Judoe Lasker: Your Honor, must the iurors 
find the defendants nuilty or not nuiltv on each specific 
charae, numbers 2 throuqh 2fi. (individually)? 
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"Thank vou." 

Sianed bv "Forelady. 


Of course,-I do intend to advise the jury that 
thev must find the defendants quiltv or not nuiltv on each 
SDecific charoe individually but I also believe it might 
help to explain to them what the evidence is in reoard to 
those counts, and I think the Oovernment ouoht to advise me 
these are the mailings. 

MR. WILSON:. I am lust tryino to think what is 
the point of the juror's note. 

THE COURT: We11, never mind what the point of ' 
the juror's note is. Thev want to know that. 


the case. 


MR. WILSON: Well, that's the whole evidence in 


THE COURT: No. The mailings. 

MR. WILSON: I don't think that is what thev are 
asking about. 

THE COURT: Well, I will ask them — 

MR. WILSON? I think what thev are doinn, vour 
Honor, some jurors mav sav, "He is ouilty but do we have 
to find him auiltv on all 28 counts?" 

THE COURT: I think thev want to know whether 
trhev * have to make a determination on all 28 counts. 

MR. WILSON: The answer is thev do. 
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2 

3 

4 

5 

6 

4 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


» 

iSk 

THF COURT: yes, or vou have a huno iurv on those 
counts. I don't care if they do. If they find a verdict 
on three or four counts I will take it. But thev are 
reauired to make a findina on any one count as much as 
on any other count. 

MR. WILSON: I think that is the answer that should 
be oiven to the jurors. 

THF COURT: On the other hand, I want them to 
understand that each of the counts 2 throuah 28 refers 
to a specific mailino, and if thev want to review the 
evidence on those mailinos thev are exhibits number so 

I 

I 

and so and so. I will ask them if thev want the exhibits 
relating to the mailino. 

i 

MR. SEIDMAN: If vour Honor olease, I would | 

I 

object to that, since the jurv hasn't renuested anv exhibits.) 

I 

THF COURT: I will ask them if thev want anv 

exhibits in connection with those counts. Th**v aren't 

' . \ 

referrino to the first count. Thev are referrincr to 
Counts 2 throuah 28. 

MR. WILSON: Mv best judoment is that 
the Court should answer the ouestion the wav the Court 
has suaoested. 

MR. SCHVFLT.FR: I would object to that. 

MR. SEIDMAN: I would aoree with the 
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prosecutor, which mav he the first time in this trial. 


But I think the iurv's questions should he answered without 
any embellishment. 

THF COURTt Well, this time T anree with Mr. 
Schweller and not with the two of vou, and I am advisinn 
vou that I will state to them, ves, thev are oblicred to 


make a findinq with respect to each of these counts and 
ask them if there are anv exhibits that thev want with resoe 
to these counts. 


MR. SCHWELLER: Will your Honor tell them that 
thev can make a flndina on three or four counts? 

THF COURT: I have told them and I will remind 
them that thev should concentrate on aroups of counts. 

MR. SFIDMAN: I would oMect to vour Honor's 
advisina them about three or four counts. 


THF COURT: I wouldn't sav that, I will refer 


to "counts. 


(Court's Exhibit No. 1 marked for 


identification.) 




(In ooen court, lurv in box.) 

THF COURT: Ladies and nentlemen, I have received 
a note from vou, which states: 

"Your Honor, must the jurors find the de f endants 


auiltv or not ouiltv on each specific charoe. number 2 


ioutmcrn oiirmcT count ninontini, u.s. counthoum 

FOLCY tQUANK, NCV YOAX. N.Y. CO T.«»§0 




mprf 5 24R1 

656a 

throuoh 28 (individually)." 

The answer to that is yes, you must make a 
findina as to each count. 

Now, if there is anv evidence that vou wish 
particular to those counts, of course, vou can simplv 
ask for whatever vou want. 

% 

This does make me think, thounh, ladies and 
crentlemen, that vou aren't followincr the sunoestion that • 

I made and which would make life easier for vou, 

• * • 

which would be to take this indictment and deal with it 
in what I call qroups, that Croup 1 consists of Count 1, 

Croup 2 is Counts 2 throuoh 14, and Croup 3 is IS throuoh 

• 

28. Any other questions? 

JUROR NO. 12t You said deal with it in oroups, 
like Croup 2, okay? Each count has to be dealt with, like 
2, 3, 4, 5, 6, 7? 

THE COURT: That's riqht. All of the elements 
with reqard to Croup 2 throuoh 14 are the same except 
for the specific mailino in each case. Each one of 
those counts refers to a different mailino. Ro vou would 
have to satisfy yourself first that there was a scheme 
to defraud or a misrepresentation or whatever it was 
or whatever with reoard to the sale of securities and so on, 
and then if vou decide that there was, then vou would 
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have to determine whether there had been the mailinqs 


referred to in Counts 2 throucrh 14. 

THE FORFLADY: Wan there direct evidence on each 

of those mailinos in the court'? 

THE COURT: The Government has put documents 
in evidence and refers to testimonv of one or more 
witnesses, which would be brouoht to vour attention in 
that reoard if vou wish. So the answer to that is ves. 

$_g for you to decide what the evidence means, but the 
evidence that the Government has nut before vou constitutes 
testimony which can be read to vou, if vou wish it to be 
read to vou, and documents which can be examined bv vcu 

if vou wish to examine them. 

(At 3:10 p.m. the jury left the courtroom 

to resume deliberations.) 

MR. SFIDMAN: If vour Honor please, I obiect to 

your Honor's informina the jurv that there was proof or 
evidence in this case. 

THE COURT: I didn't sav proof. 

MR. SFIDMAN: However, I believe, and I state 
this most respectfully, that the jury mav have inferred 
that. When I move to dismiss this case after both sides 
had rested, one of the issues that I raised before the 
Court. 
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THE COURT• Was the issue of whether or not there 
had been evidence sufficient to oo to the jury concernina 
the mailina? 

THE COURT- That's rioht, and I ruled there had 


been. 

MR. SEIDMAN: And I pointed out to your Honor at 
that time that, as I understand the evidence, that the 
testimonv of Werner — 

THE COURT: There is no need for vou to repeat 
what vou said. It is in the record. You have a perfect 
rioht to object to mv statement made to the jury, which 
I think is perfectly proper, and I think that objection is 

noted on the record. 

Mr. Wilson, I recommend to save time, that vou 
find the evidence that vou contend establishes the mailinns, 
so that if the jury asks for it it will be available. 

MR. WILSON: That is exactlv v»hat I am doino, vour 

Honor. 

THE COURT: I will be in the robinn room or 
upstairs. My trial has been called off for this afternoon. 
(Recess.) 

(At 3:40, a note was received from the jury.) 

(In the robino room.) 

THE COURT: This note, which is marked Court's 
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Exhibit 4, reads* 

"Judge Lasker: Your Honor, mav we have testimony 

« 

and anv evidence reoardino, (1), Cosmo oarcia. Testimonv 
reaardinq delivery of 50 shares of Manor Nursinq stock to 
Thomas Kraft, testified by Mr. Benjamin Werner." 

MR. SCHWELLER: Is that the extent of the note, 

vour Honor? 

THE COURT: Yes. 

MR. WILSON: My onlv reaction is, where did they 

come up with those two? 

MR. SEIDMAN: I must respectfullv state, vour 
Honor, that there is no evidence in this record phvsicallv 
that would demonstrate the mailino, and in addition, 
if your Honor please, at a prior instruction, which I 
resnectfullv ask be read back to vour Honor when the jurv 
came back with the prior request, I believe vou stated 
that the prosecutor's contention was that there was such 

0 

a mailinq, but vou omottied statino that the defense 
contention was that there was no proof of such mailinq, 
and it is up to the jurv — 

THE COURT: I stated it was uo to the jurv 
to determine the meaning of the testimonv which the 
Covernment put before them, and I decline to answer that wav, 
and I will answer the reouest specified in this note. 
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MR. WILSON: May I show you the portions of 
the transcriot, vour Honor, where this material is? 

THE COURT: Yes. Let's oet that settled before 
you call them in. 

I also wish to state for the record that after 
I complied with this request, I will ask whether they have 
reached a verdict on Count 1. The reason that I will 

is because they are cqnsiderinq the mail counts. There 

% * 

is at least a possibility that they have reached a verdict 
on the count that preceded the mail counts. 

MR. WILSON: The note, vour Honor, refers directlv 
to a Cosmo Garcia, and to Dr. Thomas Kraft. 

One of the confirmations constitutinq part of 
Government's Exhibit 67 is Cosmo Garcia, and Philip Kraft. 

THE COURT: Or is it Thomas Kraft. 

MR. WILSON: Thev also sav delivery. Thev mav 
be referrinq — 

THE COURT: Thev sav delivery. 

MR. WILSON: Delivery of 50 shares. The 
reason they may have nicked up that lanquaoe is that in 
the indictment we list two kinds of mailinqs, confirmations 
and what we call delivery letters, and they are orobablv 
referrino to the delivery letters, and they are orobably 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
roLcr ai 






'I '. •> 

mprf 10 I 

referrino to the delivery letter . If I can cret the 


2436 

661a 


indictment. 


THE COURT! They are referring to whatever you 
have offered ther in relation to this sublect. 

MR. WILSON: And what I would propose, your Honor, 
that we offer them those two exhibits and read the material 

i 

found on paqe 1043 of the transcript. 

THE COURT: Now, that refers, paqe 1043, which is 
Werner's direct testitpony refers to Government’s Exhibit 
67, which in turn consists of a arouD of confirmations. 

Is there testimony in the record which identifies the letter 
to Dr. Kraft, or D. Kraft. That is Exhibit 68. 

MR. WILSON: Yes, and it qoes down here, your 

Honor, where the question is asked — 

THE COURT* Just a minute, nlease. I will ask 

the reporter to read page 1043 in full. 

MR. WILSON: Because, your Honor, I have found in 
reviewino this, that the ouestion wasn't directlv asked in 
my direct examination about 67 and 68, unless the record 
is wrono. I would also ask the Court to read them a 
cross examination auestion which picks that up. But 
that would be additional evidence that 68 was also placed 
in the mail. 

THE COURT: I will ask the reporter to read paoe 
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104 3 and if vou will, and nacre 1183, lines 18 throuoh 25 

» 

and I will ask Mr. Seidman whether he wishes any further 
cross examination to be read. I am not askino the reoorter 
to read the material above line 18 on pane 1143. 

MR. SEIDMAN: May I ask your Honor why? 

THE COURT: Because I don't think it is necessary. 
If you want me to, tell me why. It is iust a rapid fire 
series of ouestions which don't seem to qet to the nub of 

the matter until line 18. 

MR. SEIDMAN: If your Honor please, I believe 
that-the answer to the questions asked by jurors, usina 
the term "delivery" is a term concemina the workinqs of 
the mind, and 7 don’t believe that the Court should use 
the term "delivery" but merely indicate that there are 
confirmation slips and copies of letters. There is no 
proof. 

THE COUPT- I don't expect to. They have asked 
for the evidence on these points and I am tellinq them 
that this is what I understand to be the evidence on these 

points. 

(In ooen court, jurv in box.) 

THE COURT: Ladies and oentlemen, I have received 
a note from vou which I have marked Court's Exhibit 4, and 
reads: "Mav we have testimony and anv evidence reaardina: 
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"One#Cosmos Garcia, 20 Sycamore Road, Dumont, 

New Jersev, recardinq confirmation of purchase of 100 shares 
of Manor stock on February 13, 1970. 

"Two, testimony recardinc delivery of 50 shares of 
Manor stock to Dr. Thomas or D. Thomas Kraft, 120 Tellison 
Circle, Pittsburoh, Pennsylvania, March 17, 1970, testified 
by Mr. Benjamin Werner." 

Ladies and oentlemen, the material that you have 

asked for is as follows: 

Government's Exhibit 67, consists of a croup 
of. business documents from Benjamin V7erner & Company, 
addressed to various different people. The fourth of such j 
documents is addressed to Cosmos Garcia, at the address 
that you specified in your note and refers to 100 shares of 
Manor Nursinc Centres, Inc. for $1,000. And it is dated, 
indicates trade date February 13, 1970. 

The eiqhth of such documents in the exhibit is 
addressed to D. Thomas Kraft, 120 Tellison Circle, Pittsburoh, 
Pennsylvania, and refers to 50 shares of stock for the 
amount of $500 and is dated trade date, February 13, 1970. 

In addition to that, Exhibit 6fl consists of a croup of 
letters addressed bv Beniamin Werner Co. to a variety of 
people, includinq D. Thomas Kraft, to whom I refer to 
in particular, because vour reouest for information sometimes 

tOUTMKNN OlltmCT COUNT NtNONTCN*. U.». COUNTMOU»t 
FOUY NM YOM «Y cor.MQ- 




r 


mprf 13 2 1S&4a 

talks not onlv about confirmation but delivery, and this 

is a letter to Mr. Kraft which savs, "Dear Sir, we enclose 
herewith SO shares of Minor Nursiner Centres, Inc., serial 
number CO-11. 

Now, to complete the answer to vour reauest, 

I will ask the reporter to read the relevant testimony of 
Mr. Werner. The first portion of what the reporter is 
qoino to read consists of ouestions asked bv Mr. Wilson 
on direct, and then there are some ouestions after that 
that the reporter will read which were asked by Mr. Seidman 
on cross examination. 

(Record read.) 

THE COURT: I.adies and gentlemen, I think that 
is the testimony and these are the documents relating to 


that. 


JUROR NO. 6: Will you reread the direct. 


(Record read.) 


THE COURT: Now, Mrs. Baskin, since you are here. 


and since you have asked ouestions several times about 
counts with numbers hiqher than the first count,, I was 
wonderino whether the jury has reached a verdict as to 



Count 1. 


THE FORELADY: No. 


THE COURT: It hasn't. All rioht. Thank vou. 


SOUTHERN DISTRICT COURT RCRORTCRS. U.S. COURTHOUSC 


J 


[ 


mprf 14 


ladles and 1 oentlemen. 


&U- 

t&oa 


Do vou wish to take these exhibits with vou? 


THF FORFLADY: Yes. 

(At 4:00 p.m. , the jurv left the courtroom to 
resume deliberations.) 


MR. SEIDMAN: Would vou please note mv 


obiection. 

(At 4:40, a note was received from the jury.) 
(Court's Exhibit 5 marked for 
identification.) 

THE COURT: I have a note from Mrs. Baskin, which 


has been marked as Court's Exhibit 5 for identification 
which savs, "Your Honor we have reached a verdict on 
Count No. 1 for Ira Feinberq and we have reached a verdict 
on Count Nos. 2 throuoh 28 for Josenh Delmonico. We have 
not reached a verdict on Count 1 for Mr. Delmonico or 2 
through 28 for Ira Feinbero." 

(Jury in box.) 

(Roll call of jurors called, all present.) 

THF CLERK: Madam Foreladv, how do vou find 
as to Defendant Feinbero on Count 1? 

THE FORELADY: We find Defendant Feinbero cruiltv 
on Count 1. 

THE CLERK: How do vou find as to Defendant 
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THE FORELADY: We find Mr.Delmonico not ouilty 
on Count 2. 

THF COURT: Mrs. Baskin, if the verdict is the 
same on all of the counts for Mr. Delmonico, vou mav 
indicate that simply bv savino it is the same. If it is 
not the same — 

THE PORELADY: The same on Counts 2 throuoh 2B. 

THE COURT: -That is not ouilty on Counts 2 throuoh 
28 on Mr. Delmonico. 

THE FORELADY: Yes. | 

THE COURT: Ladies and gentlemen, I think you verv j 

much for doing that much work — | 

MR. SEIDMAN: Your Honor, mioht T reepectfullv 

reauest that the iurv he polled. 

THE COURT: As to Count 1 for Mr. Feinbero? 

MR. SEIDMAN- Yes. 

THF COURT: Yes, of course. 

(Each luror on beino asked if the verdict 
reoardino Mr. Feinbero was his or her verdict, responded 
in the affirmative.) 

THE COURT: Thank you, as I was savino, ladies 
and oentlemen, for the work that you have done to this 
point. I will have to ask you to continue vour deliberations 
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but I also want to relieve your anxiety bv tellina you 
that we will atav here only until 6:00 o’clock this evening 
and I don’t want to press you in any way. 

If you have concluded by that time, very crood. 

If you have not, we will oo ahead on a relaxed schedule 
tomorrow. So will vou resume your deliberations and I will 
be down shortly before 6:00 in case there are anv ouestions 
at that time. 

(At 5:40 p.m., jury in box.) 

(Roll of jurors called. All answered present.) 

THE COURT: I have received this note from Mrs. 
Baskin, which savs, "Your Honor, we have reached a verdict 
on all counts for Mr. Feinberg and Mr. Delmonico." 

THE CLERK: Madam Forelady have vou reached a 

verdict? 

THE FORELADY: Yes, ve have. 

THE CLERK: How do you find as to the Defendant 

Delmonico on Count 1? 

THE FORELADY: Not ouiltv. 

THE CLERK: How do you find the Defendant Feinberg 
on Count 2? 

THE FORELADY: Not guilty. 

THE CLERK: On Count 3? 

THE FORELADY: Not ouiltv. 
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THE CLERK: On Count 4? 

THE FORELADY: Not ouilty. 
THE CLERK: Count 5? 

THE FORELADY: Not guilty. 
THE CLERK: Count 6? 

THE FORELADY: Not ouilty. 
THE CLERK: Count 7. 

THE FORELADY: Not guiltv. 
THE CLERK: .On Count 8? 

THE FORELADY: Not ouiltv. 
THE CLERK:: On Count 9? 

THE FORELADY: Ouilty. 

THE CLERK: And Count 11? 
THE FORELADY: Guilty. 

THE CLERK: On Count 12? 
THE FORELADY: Guiltv. 

THE CLERK: On Count 13? 
THE FORELADY: Guilty. 

THE CLERK: On Count 14? 
THE FORELADY? Guiltv. 

THE CLERK? And Count 15? 
THE FORELADY: Not guiltv. 
THE CLERK: On Count 16? 
THE FORELADY* Not ouiltv. 
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THE CLERK: So say you all? 
ALL JURORS: Yes. 


o70a 


THE COURT: Mrs. Baskin, will you be seated. 

Mr. Seidman, I assume vou would like to have the 

jury polled. 

MR. SEIDMAN: I don't want to impose on the jurv, 

but I believe I have to. 

THE COURT: Ladies and oentlemen, we will 
call on vou to affirm that the verdict as recorded is vour 

verdict. 

(Each juror upon beino asked if the verdict as 
recorded was his or her verdict, answered affirmativelv.) 

THE COURT: Ladies and gentlemen of the iurv, the 
time has now come when I can express to vou my deep 
aopreciation of the effort and personal sacrifice that vou 
have made in actiner as jurors in this case. You have not 
onlv aiven up a month of vour time and listened to a 
areat deal of complex and difficult testimonv, but I, in 
the undreds of cases th^t I have tried, have never had 
before me a jury which was more attentive, more studious 
about obevina its duties, on the whole more prompt or more 
conscientious than you have been. I know because of the 
role that I plav in the administration of justice and the 
occasions on which I am called to d-termine the ouiltv and 
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innocence of fellow citizens, that it is a difficult job 
to conclude anything but not quiltv about a fellow citizen. 

At the same time, when we are called unon to reach 
a different verdict it is our obliaation to do so and I 
commended you for having reached the verdict that vou 
have reached. You are excused with the thanks of the 
Court. As vou heard with reqard to the alternate jurors, 
you have no further duties to perform and you will receive 
a check from the Government and I hope that Mrs. Burgos 
everything qoes well for you and I hone you will let us know 
whether it is a bov or a oirl. 

(Jury left courtroom.) 

THE COURT: Mr. Delmonico, you are excused. Mr. 
Schweller, you are excused. 

Mr. Seidman, are there any motions that vou wish 

| 

to make at this time? 

MR. SEIDMAN: Well, I would like to reserve 
them, your Honor, if I might. 

THE COURT: Yes. I am aareeable to vour reservina 
them, on this condition. That if you wish to make any 
motions of a serious and substantive nature with regard to 
the verdict prior to sentencing, any naners, the motion should 
be made on papers and the papers should be filed two weeks 
before sentence date and the United States Attorney 
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should answer them within one week before the sentence 
date so that I can consider the propositions with the i 

seriousness that they would then deserve. 

Now, I am settinq a sentence date of January 17th 
at 10:00 o'clock, and sentence will be either in this room 
or across the hall. I'm not sure which courtroom I will 
be usinq that day, which means that vour papers should 
be filed by January 3rd. 

MR. SEIDMAN: If your Honor please, in view of the 
fact that January 3rd is riqht past the holidavs, and I 
don't wish to impose on the Court — and this is purely for | 

I 

my convenience, and I state that for the record — may I 

I ask for one additional week? I have been away from mv 
practice for four weeks. I am a sinale practitioner, 
and I worked until 10:30 or 11:00 o'clock at nioht — 

THE COURT: Under those circumstances I will 
set the sentencing date for January ?4th and vou can 
get your papers in on January 10th. Mr. Wilson, vou can aet 
vours in by January 17th. 

MR. SEIDMAN: Just one word, vour Honor, at 
the commencement of this trial or a few davs before 
you indicated that Mr. Feinberq's bond restricted him to the 
State of New Jersey and the State of New York. However, 

Mr. Feinberg does reside in Florida, and I have no doubt 
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that he will be present for sentencing. He is a family 

man, he has three children — 

MR. WILSON: I have no oblection to it on 
the extension of the bail limits to Florida. 

MR. SEIDMAN: I thank the Court for its attention, 

and anvthinq I mav have said or done — 

THE COURT: Although I have disagreed with you 
on many occasions I commend you for the persistence with 
which vou have defended your client, and I think vou are 
entitled to have that said in his presence, and I commend 
the United States Attorney for the wav this case was tried. • 
MR. WILSON: Your Honor, with respect to the other 

I 

defendants who have not been sentenced, does your Honor , 

wish to set a sentencing date. I 

THE COURT: I s there anv reason whv all the 
sentencing shouldn't be imposed on the same date? 

MR. WILSON: No, vour Honor. 

THE COURT: I will set the sentencing on the same | 
date, that you write their counsel and send me a copv of the 
letter. 

MR. WILSON: Yes,, sir. 

(Adjourned for sentence to January 24 , 1974 at 
10:00 a.m.) 
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(In Open Court) 

THE CT,ERK: United States of America versus 

Ira Fcinherg. Is The Government ready? 

MR. WILSON: The Government is ready, Your 

Honour. 

THE CLERK: Is the defendant ready? 

MR. SEIDMAN: Defendant is ready. 

THE COURT: Mr. Wilson, of course you know how 

detailed my information is in this case, and I have re¬ 
ceived The Government's memorandum with recard to some of 
the defendants in this case, so I don't intend to call on 
The Government at this time, unless there is anythin* 
exceptional that you feel was not included. 

MR. WILSON: No, Your Honour, I think all the 
material that we had in our possession has been included 
in the report and the conclusions that The Government 
reached from that material has also been included in the 

report. 

THE COURT: All right. Mr. Seidman, without 
intending in any way to limit anything you wish to say 
I want to make it clear to you and Mr. Feinberg that I 
have read every item of every paper submitted to me in 
his behalf, whether your own statement — was it yester¬ 
day? — or any letter from Mr. Feinberg’s faimly, that 
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includes his parents, his wife, his children, his friends 
s„d many of his employees, end T say that only so that 
you know that I have and proceed on that assumption. 

MR. SEIDMAN: If Your Honour please, there is 
probably no more difficult chore for an attorney than to 
appear with a client who has either pled guilty or been 

found guilty after a jury trial. 

I would like to call to The Court's attention, 

as I am sure The Court is well aware of, that these events 
occurred in 1970 and some approximately five years have 
gone by since then. I have personally not particularly 
with this particular case, but with other matters, I have 
done extensive reading with respect to sentencing alterna¬ 
tives that are available to The Court, and I have no doubt 
that The Court similarly has from its vast experience and 

reading dealt in this area. 

If I understand the sentencing process I be- 

lieve that it is intended not to destroy, but to permit an 
individual to move forward subsequent to a mistake which 
has violated the law and seek to build a wholesome life 

for himsel ' and his family. 

In all of my reading and studying 1 believe that 

the facts of this case most respectfully, I submit, would 

indicate a sentence of probation. If there were an" cues- 
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tion in my mind concerning whether it is a study of the 
American Law Institute's Model Penal Code, or the ABA 
standards concerning sentencing, probation or Judge 



Frankel's recent book in this area, the only aspect 
that conceivably has to be considered in depth is the 
aspect of depreciation of crime with respect to Mr. 
Feinberg. 

Mr. Feinberg appears here before The Court 
as a first offendor. The fact, I submit,that Mr. Fein¬ 
berg stood trial I believe is somethino that both the 
ABA standards and the American Law Institute lodcl Penal 
Code in this area are not considerations that are to 
be — this may be inartful in my terminology — held 
against him. 

THE COURT: I quite agree. Not only that that 
is what they say, but with the meri* of that position. 

MR. SEIDNAM: Most importantly T believe is 
the past five years that have taken place and passed 
since the occurrence of this event. I believe The 
Court has before it a full probation report which I 
have — pre-sentence report which I have read. I believe 
that report which is unbiased and objective, whereas T 
am an advocate and although I do not believe the prose¬ 
cutor in this position should be an advocate, the sub- 
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mission of certain material to The Court would indicate 
that the prosecutor is In the situation of an advocate, 
for the past five years, I believe, have proven that Mr. 
Feinherg has, (a) acknowledged his wrong and, (b) sought 
to live a wholesome life within the parameters of what 

society says is a lawful life. 

I believe the probation report indicates that 
both the trustee for the stockholders in this matter and 
the trustee for the receiver in bankruptcy have indicated 
that during this period of time Mr. Feinherg has assis¬ 
ted them in every form, shape or manner to salvage for 
the public the debacle that arose from this public offer¬ 
ring. 

I believe they indicated that they found him to 
be truthful, honest, hardworking and a man to be trusted. 
That cooperation, I believe, even commenced prior to the 
indictment in this matter. The mistakes that people make 
in life are things that certainly thev should be punished 
for and I do not seek to minimize or condone the actions 
in this case with respect to the breach of trust with 
respect to the public — as it related to the public offer¬ 
ring. 

However, I do believe that once Mr. Feinherg 
became aware at least intellectually in his mind that what 
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he had done had violated the law, he bent every effort 
to rectify the situation and salvage whatever ho could 
for the public who was injured in this matter. 

To a large extent I believe if I were to use 
numbers it would be at least ninety-five per cent I be¬ 
lieve that anyone who lost any monev in this matter has 
been fully recompensed. That, however, may be immaterial 
to The Court's determination concerning sentencing in 
this matter. 

I would hope and pray that the humanistic as¬ 
pect of every aspect of life even if it is the criminal 
justice process would apply to Mr. Feinberg. I do not 
believe that Mr. Feinberg is a public figute. I sincerely 
do not believe that this matter has in anv way received 
any notoriety which could hold Mr. Feinberg out as an 
example to the general public with resoect to people who 
would have a like mind to commit similar crimes. And the 
past five years have shown that Mr. Feinberg can live 
within the framework of society wholesomely, constructively 
in a manner that is beneficial to his family and to himself. 

He has had no prior involvement with the law. I 
believe The Court could place its confidence in the sen¬ 
tence of probation whereby if The Court determined that 
at a future date there was some happening that Mr. Feinhere 
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violated that probation, it certainly could treat with 

him in a manner that the law permits. 

However, I am certain that Mr. Feinberg will 
not appear in this court or any other court in any 
criminal proceeding. In my vast experience I do not be¬ 
lieve that I have met a client who has suffered more 
emotionally from his wronqdoing than Mr. Feinberg. 

I believe the interests of justice and the in¬ 
terests of the defendant would be served best if The 
Court could see in its ultimate wisdom and in the quite 
of consideration of the probation report absent counsel, 
the prosecutor, and treat Mr. Feinberg in that humanistic 
relationship of being an individual with a family who 
for the past five years since the happening of this event 
has led a wholesome and constructive life. 

I believe he does have something to contribute 
to society. I believe he desires to contribute. As a 
matter of fact, his desire for achievement is what probably 
led him into this problem. However, I think the past five 
years have evidence that whatever excesses may have ex¬ 
isted in that desire to achieve in the business world are 

aptly and properly within control. 

I state that because of the fact of the surroundinn 
aspects of this case and others involved in it, and the 
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history of Ira Feinberg in the past five years T think 
substantially corroborates the probation the pre¬ 
sentence report which in every respect I believe would 

indicate a sentence of probation. 

I also wish to thank The Court for havino 
listened to me now and previously, and T would hope that 
Mr. Feinberg would be treated and I an sure such is the 
case, as an individual as a human being and not purely 
and simply as something that has some other esoteric or 
conceptual meaning with respect to the aspect of deprec¬ 


iation. 


This is one of the few cases that T appear 


before The Court where I believe that the defendant ap¬ 
pears before it where he has reaped no profit from this 
whether he intended to or not being immaterial in the 
sence that he does not — in essence stands here with 
open hands and not being in a posi tionwhere he seeks the 
mercy of The Court, and at the same time seeks to keep 
the profit of his wrongdoing. 

t 

THE COURT: To tell you the truth, in most of 
these things that go awry people don’t end up making 
much money anyway. A few rascals have got away, but not 


many, 


MR. SEIDMAN: I don't dispute that, Your Honour, 
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but wo at least believe what we read in the paper. 

THE COURT: It occurs to me, I hate to inter¬ 
rupt you — that you have a motion pending which I have 
also read and entertained. Mr. Wilson, do you wish to 
make any statement with regard to that motion? 

MR. WILSON: Your Honour, we believe most of 
those matters were covered during the course of the trial. 
Most of the items called for sufficiency of the evidence 
arguments, the other items were ruled upon either by Judge 
Bauman or yourself in the course of the trial, and that 

the mositon should be dismissed or denied. 

THE COURT: Well, on the merits of the propositions 

put in your motion and for the reasons stated by Mr. Wilson 
the motion is denied, and I take it that you have completed 
your statement? 

MR. SEIDMAN: Yes, Your Honour. 

THE COURT: Thank you. 

Mr. Feinberg, you know that you have the riaht. 
to say anything that you wish to The Court. I have come 
to know you somewhat in the course of this litigation, 
but I would be very glad to hear anything you wish to sav 
at this time. 

THE DEFENDANT: I can’t add too much to what 
Mr. Seidman has said. I have just tried to do everything 
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I could to get everybody back to where they were in 1970. 

THE COURT: Mr. Feinberg, I may talk a little 
longer on the occasion of your sentencing than that of 
the other people involved in the case, because there is 
no point in my repeating five times my general observa¬ 
tions with regard to the proposition as a whole. 

I feel that I know it pretty well by now because 
I not only learned about it first when Mr. Ezrine pleaded 
guilty and acquainted me with some of the facts, but we 
lived together for months learning the facts of this case. 
Whether it is proper as Judge Motley .called it, to classifv 
it as a monsterous fraud or not is perhaps irreMevant. 

I think I would use another adjective to describe what T 
believe was the conduct of the principals in this case, 

anyway, and that was, raw. 

As I see it, and I want to vise a calm voice be¬ 
cause I believe in the bible's injunction oven for a Judge 
that he judge, not that he be not judged. It is mv job 
to say what I think. I think that the attitude here 
was that of a century ago, which is, the public be damned. 
And I think what would have happened here if these events 
had not come to light would have been robbery. 

I think I have to look at the situation in that 
light. I think I have to note the distinction between 
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the long involved orations in favour of white upper class, 
middle upper class defendants who have suffered so much, 
as they have indeed, by the time they come to trial, and 
the short acceptant attitudes that the black and Puerto 
Rican defendants who corv» into this court generally display 
and expect. 

gentlemen, if there is anything — one thing 
that I firmly believe in is that we cannot have one law 
for the rich and one law for the poor, and it is also time 
for all of us, and I say us because most of the people in 
this room look to me as if they roughly had pretty much 
the same kind of life that I did, a decent education, an 
opportunity at least to make it without being under the 
pressure that so many other people are in society, time 
for us to realize that when we break the law it is just 
as serious as when somebody steals from a bank or when 
somebody sells narcotics or whatever it may be. 

Now, having said that I also want to say 
particularly in reference to Mr. Seidman’s references to 
the Model Penal Code and the American Dar Association 
Standards for minimal justice that I believe and nuMicy 
stated at a conference of the Second Circuit, the official 
Judicial Conference of The second Circuit this fall in 
which T participated and worked on sentencing, that the 
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shortest sentence is the best sentence, that the least 
imprisonment is the best sentencing policy. I do not 
believe in this case that I can, however, acquiesce in 
the view that probation is sufficient. I believe, and 
this applies in almost every instance with the possible 
exception of Mr. Naiman’s unique history, that there is 
at least one and perhaps only one reason, but a com¬ 
pelling reason for the imposition of custodial sentences 
on the defendants in this case with the exception of 
one, and that is deterrance. And I mean not so much in¬ 
dividual deterrance, but Mr. Feinberg, I agree, I don't 
expect you to do this again, I know you are an intelli¬ 
gent man, I believe that you have learned your lesson, 

I believe that you have sufferred a great deal, I be¬ 
lieve that you are a fine employer and father. But, it 
will not be credible to the world at large that the laws 
of The United States mean what they mean if on every 
occasion, and it exists on every occasion, that a de¬ 
fendant comes up for sentencing the Judge accepts it 

that a man has learned his lesson. 

I have never, never yet in seven years sittinn 

on the bench here, which must be hundreds of cases now, 
not hoard or failed to believe the sincerity of the man 
standing before me, that he has learned his lesson. 

Now, to turn to your own particular case, it 
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is my practice, which I followed in this case, not only 
of course after thinking lonq and hard about what is 
fair in these matters and readinq every sinqlc scrap 
of anythinq that was submitted to me, but of preparinn 
a sheet in which is listed the offence, possible penalty, 
the unfavourable factors, the favourable factors and 

the sentence. 

I mention that only so that you all will not 
think that this is an impulsive activity of any kind. in 
this case the charqes are too numerous to cause neople 

the pain of rememberinq. 

The penalty on count one is five years or ten 

thousand dollars. The penalties on counts nine through 
fourteen, on which there was a finding of guilty, are 
two years each and ten thousand dollars. And on twentv- 
one through twenty-eight, five years each and/or ten 
thousand dollars. 

Even if those matters be considered duplicitous, 
that is the second group, it is obvious that the penalty 
here could be enormous. Against you, as I said before, 

Mr. Feinberg, is what I said before, the nature of the 
crime. As I view it it is a form of larceny, or embezzle¬ 
ment to tell people that ;ou won't keep their money unless 
you get enough so that they can make a go of it, that is. 


•ou 
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your business can make a qo of it, then to know that 
you qet one-sixth of what you promise the public you 

would require and in effect keep it.• 

In your favour is the passaqe of timo , the 

qood works you have done for the community, the re¬ 
sponsibility that you have assumed as so many of us have, 
your family, includinq your wife, dauqhter, and what I 
must agree is an impressive reputation for honesty and 

i 

kindness as an employer as witnesses by numerous letters 
from your employees, impressive letters from your familv 
and friends and I say partially in your favour is the 
substantial restitution that you have made,and I rav 
partial because after all that didn't occur until after 
the 1itiqation, Court orders and everything else, and it 
must be judged somewhat differently from a situation in 
which you might on your own have said, Damn it! this 
was a terrible thing, I shouldn't wait for a court to 
tell me what to do, I should put the money down and pay 
people back. 

Well, enough is said. It is adjuged that on 
each of counts one, nir.e through fourteen and twenty-one 
thrrough twenty eight the defendant be committed to the 
custody of The Attorney General or his authorised repre¬ 
sentative for aperiod of eighteen months. The sentence 
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is to run concurrently and not consecutively. 

Now, Mr. Feinberq, 1 wish to advise you that 

you have a right to appeal from your conviction, and 
also in that sense a right to appeal from your con¬ 
viction, and also in that sense a right to appeal from 

the imposition of this sentence. 

If you don't have the funds to enter a notice 

of appeal I will order The Clerk of The Court to do ao 
on your behalf. I believe you probably do. In any 
event. I assume that there will be an appeal from the 

conviction here. 

MR. SEIDMAN: If Your Honour please, I asure 

you that I as counsel — 

THE COURT: And under the circumstances, unless 

The Government gives me any reason to the contrary I 
am agreeable to leaving the bail arrangements for Mr. 
Feinbera as they are. 

MR. WILSON: We have no objection. Your Honour. 
MR. SEIDMAN: Thank you, Your Honour. Your 
Honour, might I respectfully reserve my right to make 
certain motions concerning special provisions with re¬ 
spect to 2408? You see, I don’t recall if I have the 

number riqht. 

THE COURT: Are you talking about 4^02 (a) 2? 
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I* m not sure what kind of motions arc involved there. 

Let me say that you can always move for a reduction of 
sentence, and that can fall within such a motion, mav- 
be that's what you have in mind, I don't know. I say 

always, I mean 

MR. SEIDMAN: Would Your Honour consider such 

an application presently? 

THE COURT: Not at this time. You have four 

months from the time that an appeal is denied to brinq 

the issue to my attention. 

MR. SEIDMAN: Thank you, Your Honour. 

MR. WILSON: Your Honour, for the record, I 
believe that counts twenty-nine and thirty were severed 
as to Mr. Feinberq. At this time The Government would 

consent to a motion to dismiss them. 

THE COURT: All right, I will assume the motion 

to be made and it is granted. 
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JUDGMENT AND PROBATION/COMMITMENT ORDER 



FINOINb ft 
JUDGMENT 


In the presence of the attorney for the government 
the defendant appeared in person on this date — 



WITHOUT COUNSEL 


t_*J WITH COUNSEL 


However the court advtced defendant of right to counsel and asked whether defendant desired to 
have counsel appointed by the court and the defendant thereupon waived assistance of counsel. 
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GUILTY, and the court being satisfied that 
there is a factual basis for the plea. 


(Name of counsel) 

I NOLO CONTENDERE, 


NOT GUILTY 


There being a finding/verdict < 


NOT GUILTY. Defendant is discharged 


GUILTY. 


SENTENCE I 
OR / 
PROBATION 
ORDER _ 

SPECIAL 

CONDITIONS 

OF 

PROBATION ' 
additional 
CONDITIONS 
OF 

PROBATION 


COMMITMENT 
RE CONNER 
OATION 


DcfcntUnl h„ been tnnviclcd J. chjtged of the offense(i) of unlawfully, wilfully and knowingly 
did directly and indirectly use by means of the U.S. mails in the 
' connection with.tihe sale of securities, employ schemes to defraud, 
make untrue statements regarding the securities and conspiracy so 
to do in violation of Title 18, U.S. Code, Section 371, Title 15, 

U.S Code, Sections 78J(b) and 78ff, Rule l0b(17 C.F.R., S240.10b-5) 
and Title 18, U.S. Code, Section 2, Title 18, U.S. Code , Sections 
1341 and 2. 

fh« court asked whether defendant had anythin, to cay why Mmutl thould not be pronounced Because no tufflcl.nl c.u-to the contrary 
wat thown or appeared to the court, the court adiudaH the defendant guilty at charted and convicted and ordered that The defendant It 
hereby commlttedto the cutlody of the Attorney Gonerai or hit authorize d repretentativ e for Imprisonment for a period of U ) 

EIGHTEEN months on each of counts l,®PB^P,9,10,ll,12,13,14,21,a'i' > 

23,24,25,26,27,and 28 the sentence to run concurrently on each count 
and not consecutively. 


. , |t h hereby ordernd that the tenoral condi^gja °^^ b *, , 'p r n o bation. and at 

ESS 5 * 1 --- - '" 0 ‘’ 


pfOOj(ifon - 

-7, _ «*,. .-* = 

MICROFILM 


It h ordered that the Clerk deliver 
a certified copy of thii judgment 
,nd commitment to the U.S. Mar¬ 
shal or other qualified officer. 


FILED 


U.S. Dtetrtot JuOO« 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

-v- 

IVAN A. EZRINE, IRA FEINBERG, 
et al.. 

Defendants. 


NOTICE IS HEREBY GIVEN that IRA FEINBERG, Defendant 
above named, hereby appeals to the United States Court of Appeals 
for the Second Circuit from the Judgment of Conviction on 
December 9, 197*1-, convicting the defendant of the following 
counts of the indictment. Count I, in violation of Title l8 
U.S.C. Sec. 371, Counts 9-14 in violation of Title 15* U.S.C., 
Sections 78J(b) and 78FF, Rule 10B-5 (17 C.F.R. 240 10b-5 and 
Title 15, U.S.C. Sec. 2 and Counts 21-28 in violation of Title 
18, U.S.C. Sections 1341 and 1342, and from the Order sentencing 
the Defendant, IRA FEINBERG, on January 24, 1975* to a term of 
imprisonment for a period of eighteen months. 

Dated: New York, N. Y. 

January 29, 1975 

425 Park Avenue 

New York, N. Y. 10022 

Attorney for Defendant, 

IRA FEINBERG 









